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jhb-1 AFTERNOON SESSION 
2:00 P.M. 


EMIL POKLITAR, called as a witness by 
tne plaintiff, having been fírst duly sworn, was 
examined and testified as follows: 

THE COURT: Mr. Poklitar, one of the 
we have in tnis room is audibility. 

THE WITNESS: Yes, sir. 

THE COURT: Will you please keep your voice up 
so that all others can hear what you have to say . Addres: 
yourself to Mr. Baker. 

MR. BAKER: Your Honor, it occurred to me jus: 
sitting here that this testimony is a little bit out 
of sequence. 

We asked Mr. Poklitar here today to describe 


1. a general way the problem of spontaneous use, which 


you raised during the first week of trial, and the other srb- 


ject on which he will testify is the music study, the 
Schedules A, B and C, which have not yet been admitted iit 
evidence. 

THE COURT: All right. You mean you are just 
telling me that. 


MR. BAKER: Yes, just so you can get a littlc 


perspective on it. It sort of comes at an odd point in the, 
proceeding. 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT House 
FoLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 7-4560 


jhb-2 Poklitar-direct 
DIRECT EXAMINATION 
BY MR. BAKER: 
pi Mr. Poklitar, by whom are you employed? 


CBS Television Network. 


What is your position with the Television Networ't? 


A I am the associate dir ctor of music operations. ` 

Q Would you just briefly describe the scope of you: 
responsibilities as associate director c? music operations? 

A Supervising the operation of the music — 
section. 

Q Could you give us a brief description of what 
the operations of the msic clearance section involves? 

A It is the clearance of music which will be used 
on CBS Television Network programs. 

Q How long have you held this position? 

^ Approximately three years. 

Q By whom were you employed and in what position 
prior to that time? 

A By CBS Television Network as manager of the music 
clearance section. 

Q How did your responsibilities as manager of the 


music clearance section differ from your present respons- 


ibilities? 


A They are essentially the same. 
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— 


Q Mr. Poklitar, could you identify for us the 


types of CTN programming on which spontaneous use occurs? 


— 


A They occur on hard news programs and news specials, 
i 


w ba? 
re T Lm 


5n 


during football games, during parades and during political 


conventions. 


Q With respect to hard news programs, could you 


— 
rr 


identify the specific programs you were referring to and 

give us an indication of their duration and the approximacc 

0 number of such programs each year? 

i A There is a CBS morning news, which is one hour i: 
length, is on five days a week, so that there are approximate. 
250 programs per year, there ís a CBS evening news with 

Walter Cronkite, which is 30 minutes in length five days 

a week, appro 'imately 250 times a year; CBS mid-day news, 
which is five minutes in length, five times per week, 250 


a year; the Saturday evening news with Roger Mudd, which 


Sunday evening news, which is 15 minutes ín length once 


| 
| 
l 
|| 
| 
{ 
[ 
is on once a week, approximately 52 weeks a year; and the | 
| 
a week, approximtely 52 weeks a year. | 

| 


21 Q I don't recall. Did you indicate the length of the 
Roger Mudd program? 
A It is 39 minutes in length. 


Q Could you describe the frequency with which 


N 
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music appears on such programs? 
THE COURT: Music or spontaneous music. 
MR. BAKER: I will get to that in the next 


question, your lionor. 


E With respect to specific programs? 
Q Either way. 
A On the Walter Cronkite show in 1972, I believe 


there were six such uses and in the CDS morning news I think 


there were 10 to 12 such uses and as to hard news specials, 
they have occurred quite often, but it depends -- 

Q We willget to the hard news specials in a 
moment. 

T HE COURT: Wha* year was this? 
THE WITNESS: 1972. 

Q When you said there were six such uses was thec 
compositions or the number of programs using music? 

A Programs using music. 

Q Typically, does your department receive any 
advance notice with respect to the use of music on hard 
news programs? 

A It rarely if ever receives advance notice. 


Q Just for the record, could you give us a couple 


of examples of the kinds of occasions upon which music 


would be used on those types of programs? 
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MX. TOPKIS: There were only six. Coulč w2 
just know what they were? 
T4E COURT: If Mr. Poklitar knows. 
TE WITNESS: I don't have that witi me, no, sir, 
TIE COURT: Then tell us from what you do know 
what kinds cf music have been used on news programe. 
THE WITNESS: Yes. 

A There are occasions when there is news coverage | 
of arrivals and departures of important personajes at air- 
ports, there was music used when President Nixon would 
arrive in Washington, there was music used when he would 
arrive in Peking and in Moscow, there were other cccasions 
when there was news coverage of different events sich 
as peace marches or other types of demonstrations, 
earth day activities. 

THE COURT: If peace marchers were to sing "We 
Shall Overcome" would that be such a use? 
TjiE WITNESS: Yes, sir „it would be. 

Q I believe you also mentioned earlier that sponte 
eous use sometimes appear on news specials. Could you 
identify examples of that type of procram and indicate 


to us the number or the approximate number of sich programs | 
each year? 


A As I recall, there were 108 news specials 
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in 1972 and spontaneous use were used in such cases as 

the Apollo moon shots, we had occasion where wher che 

astronauts lifted off from th» moon thcy had a tape recorder 

which played the U. S. Air Force song, which is an ASCAP 

composition, and on two of the Apollo shots upon recovery 

of the astronauts on the aircraft carriers in each case 

there were bends that performed Anchors Away and U. S, Air 

Force, both cf which are ASCAP compositions. : 
Q Can you give us an approxirate indication of wn 

number of news specials which contain music, either in 

'72 or any other form in which you can quantify the answer 


to that questior.? 


A Vell, in addition to those programs that I have 


| 
| 
| 
| 
| 
| 
l 
t 
c 


cited, we did do coverage of the burial services ot Preside 


Truman and Johnson and J. Edgar Hoover, and there vas music | 
performed during those coverages. 
I would say that as to the number of programs, 
to the best cf m, recollection, it would be 10 to 25. 
THE COURT:  iiow many? 
THE WITNESS: 10 to 25. 
Q Typically, does your department obtain advance 


L 
notice with cespect to the music to be used on such programs 


A No, it does not. 
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— 9 


Q You also stated that spontaneous uses occur 


in the course of coverage of political conventions. Does 


^ that include anything other than Presidential nomination 

5 conventions? 

5 A Fo, it does not. 

7 Q would you describe for us your present clearanc: 
3 procedures with respect to conventions? 

9 A Yes. For each convention a band direct or and 

0 an orchestra are engaged to perform during the conventions 


i. and prior to the beginning of the convention these band 


2 directors submit to us lists of cempositions which they 
3 i expect may be performed during those coverages, 

4 2 What do you do with that 1:st? 

i$ n A We then check our files to determine whether 


or not the ccmpositions involved are ASCAP, SESAC, BMI, or 
in the public domain. 

Q Do these bends ever perform music which they 
hve not previously notified you they expect to use? 


A Yes, they do. 


Q Would you give us some indication of the frequen? y 
with which that occurs? 


THE COURT: I take it when we are talking 


about conventions we are only talking about presidential 
nominarion conventions, is that right? 
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THE WITNESS: Yes, sir. 

THE COURT: So this problem only occurs -wice 
every four years. 

E WITNESS: That's right. 

Mi. TOPKIS: Actually isn't this again a quanti- 
fiable thing zather than something on which we have to have 
estimates? it happened twice last year. 

TIE COURT: The number of times within cach 
convention when it occurred we haven't yet got, but we know 


that there were only two major political nominating con- 


that was four years ago. 
MR. TOPKIS: Right. 
T HE COURT: Do you have any idea how many times 


this trouble rose in the Republican or Democratic convention 


last year? 


TIE WITNESS: Yes, your Honor. Last year it 


ThE COURT: Combining beth conventions? 


THE WITNESS: Yes, combining both conventions. 


| 
| 
| 
i 
arose, I believe, 21 times. | 


THE COURT: Go ahead. 
Q Are there any other sources of music with respect 
to which you do not receive prior notice other than the 


bands hired for the conventions? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
Fouty SQUARE, N.Y., N.Y. 10007 9 TELEPHONE’: CORTLAND 7 458) 


—— — — 


Pokliítar-direct 

A There are. 

Q Would you describe those, please? 

A Yes. I believe during the Democratic conventi of 
it was announced that it was Mayor Daly's birthday and the 
delegates burst into Happy Birthday to you. 

THE COURT: It would have bean cheaper to go 
off the air, wouldn't it? 

THE WITNESS: Ther were other occasions when 
delegates sang compositions on the floor of the convention, 
there were occasions when we would switch to remote loca- 
tions, such as the ballrooms of the hotels of different 
candidates, and in those ballrooms there would be musical 
groups playing compositions, there was music used at different 
rallies and there was music used at the airport, as I recall,| 
when President Nixon arrived in Miami Beach. | 

TUE COURT: May I ask you, just to get a feel | 
for the significance of all this, dees allthat you have | 
b2en talking about add up to a lot of money in one year, | 
has there been any study made as to how much this all amounts 


to in the ccnventions and otherwise? 


THE COURT: Because of the blanket licensing? 
MR, TOPKIS: Right. 
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MR. HRUSKA: Zero incremental cost for 
performance rights. 

THE COURT: Now that I rea.ize, I on’ = 
Mr. Topkis for looking puzzled. 

What do you do then about it, anything. in the 
present system? Do you report it to ^SCAP or do <hey monitor 
it or what? 

THE WITNESS: Yes, sir. During the conventions 
I assign different persons of my staff to watch our coverage 
of the conventions going along with the lists of the songs 
which the band leaders gave to us as quides as the: note 
which compositions were performed and, as best they can, vt 


| 


the compositions which were not previously submitted. 


We then prepare reports on those bases and submit; 
them to ASCAP and BMI. | 

THE COURT: That is really so they can cecide how | 
to distribute among their own members? 


TEE WITNESS: Yes. 


Q Mr. Poklitar, I believe you also mentioned 


paraces as a type of programing on which spontaneous uses 


| 
| 


occur. Would you please indicate the number of parades whic 
CTN covers a year and the number of hours of programing 


involved? 
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ia We have three parades per year and they take 
up approximately six hours of programing. 

Q Could you briefly describe the clearance pro- 
cedures used for parades? 

A Prior to each parade ve ob-ain or we 12ceive 
either via tie parade master or the individual bands which 
have been engaged to appear in the parades the titles and 
other information, such as composer or publisher of the 
compositions which they anticipate they will perform at the 
time they are in the vicinity of our nobile unit. 

Q Can you tell me the frequency with which music | 


is picked up by tbe mobile unit which has not bee. — i 


cleared, previously seat to you by the procedures you have | 


just described? 
A it happens quite often. 
Q If you have any way of quantifying it or giving 
an indication. 
A tt would be somewhere between 15 to 50 per cent 
of the time. 
MR, TOPKIS: I am not surc what that means. 
THE COURT: I annot sure what it means. You 
don't mean that up to 50 pe: cent of the TV time, viewing 
time, is devoted to spontaneous performance of music, 


do you? 
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THE WITNESS: “lo, sir, I don't mean that. i 
Of the music that is submitted, we have found that -pontan- 


eous uses consist of 15 to 50 per cent. 


a j 

5 i MR. TOPKIS: Again, isn't this something tha. 
h 

6 is readily countable? The program logs are available fcr 


those three parades. 


THE COURT: Yes, but apparently the witness 


" 
B hasn't been called and told to have the precise figures. i 
00 If you want to, of course, they will be made a vat able. 
Howeve;, let's get what we can while he is here. 
i Q I think wer category you mentione were | 
footbe:.1 games which contain spontaneous use. can you tel-| 
us approxin tely how many such games are broadcast. each | 


year? | 


A About 90 scheduled football games, plus the bow, 
i 


Q As to the scheduled games, are those made avail- 


able to each of the affiliates on the network or is it 


segmen-ed in some fashion? 
A It is segmented. 
Q Do I gather correctly from that that there is 


more than one game broadcast a week? 


A Yes. Generally there are six games broadcast 


per week. 
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Q Could you describe the clearance procedures 

for fcotball games? 

THE COURT: To the extent they are different. 
1 eme that you get in touch with whoever you expect to 
„lay music, such as the band leader, ani ask him what he 
iu going to play, hope for the best, and then find cut that 
a lot more music is used. 

THE WITNESS: That is correct, your Honor. 


Q The next question is to what extent is music 


performed by the official band at & football game with respest 


to which you have not received prior notice? 
A Here again, this happens quite frequently. 


MR. TOPKIS: If your Honor please, I hate to be 


persnickety, but this testimony is utterly valueless. Unless i 


we have figures we have nothing. 


THE COURT: I don't think it is totally value- 


less. Obviously it would be made a great deal more valuable / 


by precise figures, and I will ask CBS to produce those for 


us. The only thing is I don't want to call back a witness 


with regard to those figuies if there is some way that we cen 


get underpinning information at the present time. If we 


have io we will. 
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MR. I don't think those figures are 
obtainable, your Honor 

I think that is one of the reasons we have cal 
Mr. Poklitar here today. 

THE COURT: Then you can report to us, of co" 
that that is the case in some formal fashion. 

MR. TOPKIS: Could I take the witness on voir 
dire, your Honor. 

THE COURT: With regard to his oral test mony? 

Ma. TOPKIS: With regard to whether or not the 
tual records are available. 


THE COURT: ro there any records made of the 


use? There must be sonehow or other records mad:, be- 


cause you tell ASCAP, right, at the end of a footoall s 
you have used so and so. 

Would there te any way you could, from tie rec 
you do have, tell which of those songs were used 3ponta 
ously in the sense thet you were not advised befoce the 
program and which were not? 

There is no point in looking at . ebody else. 


know the answer or somebody does. 


TEE WITNESS: I don't know that it vould be co- 


plete. Ore way to tell would be to see what titles we 


added in the subsequent report which were not on the 
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original report. 

THE COURT: Right. One way is good enough. 
can do it that wey. 

Can you do it that way? 

THE WITNESS: ve can try, your Honor. 

THE COURT: I get a little tired of hear ng 
people say they can try. What obstacle do you see th. 
would prevent it from being accomplished? 

THE WITNESS: I suppose we can check and re-ch 
our files and see what numbers we come up with, actual 
bers. 


THE COURT: I am not sure I have made mys:li cl 


It seems to me it ought to be a perfectly simple »ropos: 


tion, if I understand the way you do this. I supose t 
before the game you send ASCAP a communication ace h 
other and say “We are going to use The Eyes of Te: as ar 


Upon Tou, or whatever it may be, and then after the gam 


is over, you let them know that in fact vou also ‘iad to u:i 


Boola-Boola without expecting to. 


THE WITNESS: No, sir, we don't do tha 


THE COURT: Will yov teli us how you do do it s 


we can find out what information you might be abl: tog t’ 


THE WITNESS: Yes. We are given by ac band 


director a list of the compositions which he plans to u 
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We then check our files to see if the co posit 
are ASCAP, BMI, SESAC or public domain. 

We do not prepare the reports to ASCAP util a 
the game has been broadcast and each band directo- send : 
us his second list showing-- 

THE COURT: Of actual use? 

THE WITNESS: Actual use. 

SHE COURT: Then can you compare the seco d lis 
received from the band leader with the first list recei 
from the band leader? 

THE WITNESS: Yes, sir, I suppose we can. 

THE COURT: Wouldn't that net out the dif erenc 

THE WITNESS: It probably would, yes, s.r. 

THE COURT: We will discuss how to accomplish +~- 
after Mr. Foklitar has concluded. 

Go ahead, Mr. Baker. 
3Y MR. BAKER: 

Q Are there any sources of spontaneous use: at fin - 
ball games other than the official band? 

A There are occasions when there would be rusici: : 
seated in the stands and they would be playing cor posit: ots: 
that were not officially engaged by the team for nat pi.: 
pose, but they would be sitting there playing sons. 


Q Any other source? 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 1007 TELEPHONE- CORTLAND 7-4: 30 


jhmg 4 Poklitar - direct 20 be 


A There woul be a case where weather com ition 
made it impossible for the half time band that wis eng 
to appear, for example, if it were 23 degrees be.ow ze 
in Green Bay and the youngsters couldn't play their in: 
ments thers wold be music played on a loud speak:r dur 
the half time period. 

Q Other than football games, are there an" othe: 
types of sporting events which are covered by CT?! on w 
Spontaneous uses occur? 

A Yes, there are. 

Q Could you identify those for us, please: 

A We presently have a series called Sport: Spect 
and on two occasions we had coverage of gymnastic even: : 
which were generally accompanied by some kiad of music, 
either piano or record, and we had no informatio: as t: 
that. 

7T^PKIS: Could we know when this vat.? 
WITNESS: It was during 1973. 

TOPKIS: 1973? 

WITNESS: Yes, sir. 

Q Mr. Poklitar, could you describe briefly the st :: 
involved in clearing music appearing in entertair nent 
programs on CBS Television Network? 


A Yes. Different members of my sta:f are ass19 


SOUTHER? DISTRICT COURT REFOF TERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. VOV — TELEPHON?: COR"LAND 7- "BO 


| 


jhmag 5 Poklitar - direct «6I 
various programs which would be broadcast on the networ™ 
they receive from program packagers or producers lists « 
compositions which they anticipate will be included in 
those programs. 

Q Is there any difference between the way such 
are prepared as to different types of programmin:? 

E Yes. In the case of live taped programs my s « 
prepares what we call music logs. In the case of fil 
programs we receive from the packager what we cail mus: 
sheets. 

The music cue sheets, by whom are those made : 

Some one at the packager's office. 

And the logs, by whom are those made up? 

They are made up by my staff. 

Based upon information supplied by whom: 

By the program packager. 

After you have received the cue sheets r mad 
the music logs, what do you do witn them next? 

A We furnish copias of those to ASCAP and BMI. 

Q For what purpose? 

A To inform them as to what music wes per‘ormed 
the network. 

Q "o you ever request ASCAP or BMI to supply an 


information with respect to the logs or cue sheets which 
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2 give to them? 

2 A With respect: to the cue sheets, we forwird to 
copies to us. Tha extra copies are retained ty ther 


e THE COURT: What do you do with that ir format 
9 THE WITNESS: We then put them in what we cal. 
0 series files. 
51 ‘THE COURT: Is it just for your use, for CP: 
12 general understanding of how much ASCAP music they usc? 
13 Of what interest and value is that informati: n 
Li CBS? 

THE WITNESS: It is shown that either crgani: 4 

has given us clearance for the music contained. 


THE COURT: Solely to document clearanc: ? 
THE WITNESS: Yes. 


Q Can you tell us approximately how many such 2) & l 


19 | 
20 or cue sheets are processed each year? 
t 
21 A In excess of 4000 per year. 
i 
THE COURT: Four or forty? ! 


THE WITNESS: 4,000. 
Q Mz. Poklitar, I would like to show you three 
documents labeled Plaintiff's Schedule A, Plaintiff's 
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Schedule B and Plaintiff's Schedule C, which wer« prev 
marked but not admittec into evidence. 
Schedule A wae marked as PX 835, Schedu. 2 BUN. 
marked as PX 836 and Schedule C was marked as PX 337. 
Was the inforration contained in these rchedu. > 
prepared under your direction? 
A Yes, it was. 
Q With respect to Schedule A, can you des: ribe '» 
that was prepared? 
TAE COURT: Will you tell me what it is first 
I don't remember offhand. 
Ma. BAKER: Yes,your Honor. 
rt is a schedule which sets forth tne number « 
ASCAP and BMI uses in the first quarter of 1970 end 19 2 
broken down by feature, theme and background. 
A May I have your question again? I'm sorry. 
Q With respect to Schedule A, could you tell us v 
the information in this schedule was prepared? 
MR. DAVIDSON: Your Honor, we have 4 bit of c 
fusion here. We have two Schedule A's. I would just ii) 
to know which one this is. 
MR. BAKZR: This is the one without the timing: 
THE COURT: All right. 
Are we all talking about the same thing now? 
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Would you tell us how this was prepared chen. 
please? 

A This was prepared using data generated ły a s. 
made utilizing a computer printout. 

THE COURT: Could yos be a little more detailec 
Will you ask thé questiors? 

MR. BAKER: I am going to try to bring that c: 
your Honor. 

Q You say data gererated by a computer printout 

Do you know the source of the data which vas 1 
into the computer? 

A Yes. The sourc was music logs and cue sheets 
are in our day-to-dayfiles of music used during the twc 
periods involved. 

Q Mr. Poklitar, : would like to hand you a copy 
a computer printout, copies of which have previously be: 
supplied to counsel for BMI and ASCAP -- it is da:ed 4- 
and ask vou whether this is that computer printou:? 

A Yes, it is. 

Q Mr. Poklitar, you also stated that the ata i 
computer printout was processed to break it down nto lir 
categories which appear ín Schedule A; I would like t. 
also show you another report- 

THE COURT: Can I make a suggestion before we 
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confuse. if we ever win: to refer to these agai:, tha 
de marked, 1 compvter printouts, for identificition 
835A anc F, to the exten: that they refer to 835, or & 

MR. BAKER: Tlev refer to all three of inem a 
tually, your Honor. 

THE COURT: Is 837 used? Let's call them 8 
3 aad C, even if they are referring to othcecs, a: long 
we reflect in the record what they refer to. 

the one you rave just had identified, tte fir: 
one will be mackad 835A for identification. 


Mu. BAKER: Fine. 


Ca SS 


i 


May I state chat that comprises the data base 
1970 as well as 1972. 


THE COURT: 835-A. 


hy, 
94 į 
i 
QI 
| 
t 
t 


MP. BAKER: čes. It would be the seccad twc 


in the copy which has b:en handed to your Honor. 
MR. TOPKIS: Excuse me just a second. We re lc: 


Which is 338-A, if I ma inquire, your Honor? 


a =e SS 


(Fause.} 


BY MR. B^XFR: 


Q Ax. Poklitar, | would like to show you a print: 


which we aave agreed to call 835-B, and it is als» date: 

4-30-73, and the first paje of it says, "Year 197), ASC;P 

Feature," and beneath that is the total number of perfor: =: 
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Is that the end product of the computer print 
you were talking about which was used to prepare Sched 
A? 

A Yes, it is. 
THE COURT: Mav I see what you just refe red 


MR. BAKER: Schedule A or the printout, your 


THE COURT: You are asking whether 835 is th 
product of 835A? 

MR. BAKER: Whether 835A is the end product 
the computer processing from which the figures o: Sche +. 
A were taken. 

THE COURT: All right. That I understani. 

I thought you were starting to talk about 
that confused me. 

MR. BAKER: Zxcuse me, your Honor. 

You are absolutely correct. It wes 835 B. 

THE COURT: That is what confuses me. 

What is the ralationship of 835B to 835A? 

MR. BAKER: 835A, your Honor, is the deta bas- 
of all of the information which was fed into the compu .e: 
to prepare Schedules A, B and C. 

835B is the computer printout of exactly the Si: 
data which appears on Schedule A. 
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THE COURT: I see. 
MR. BAKER: I should say fcr Schedule A for t 
year 1970. 
835 C is the same printout for 1972. 
THE COURT: All right. 


Do you want to cive those to the clerk for maz 


(PX 835A-B-C marked for entificacion.) 
Q Mr. Poklitar, were Schedules B and C als> prep *'- 
under your direction? 
A Yes, they wre. 
Q By whom were ticse prepared? 
A They were prepared by a para-professional at 
the Cravath firm named Miss Peggy Scot 
Q Can you describe the method by which she prepa e? 
these? 
MR.TOPKIS: icur Honor, it seems to me we ar 
out at the end when we ought to be at the beginni q. 
I don't think the record yet revea:s where 835 


came from, 835A is a coaputer listing of innumera le pr 


grams broadcast in the evening and music presumab:y brad 


cast on those prograns, but I don't know where th: list r1 
or the record doesn't reveal where the listing th:t is 
summed u» here came fron. 
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THE COURT: That's easy to find cat. 
MR. BAKER: I believe it does, your Honor. 

Q The information in 835A, would you tel: us ti 
source of that information? 

^ Yes. The source is our music logs and/or cue 
music cue sheets. 

Q Would you describe how you got from thc mus ic 
or cue sheet to that computer printout, to feeding the 
information into the system? 

A Yes. People went through the music cue: sheet 


ani the music ‘ogs and they extracted the information i: 


to uses on to information sheets and those sheet:s were 


2069 


w 


W 


w 


used for the purposes of making keypunch cards and thc s 


keypunch cards went into the CBS computer. 

THE COURT: Let's take a given page, so I am 
I understand how this works. 

I jus* happened by chance to pick it up at tt 
tab which sa;s "1970 data input." 

MR. BAKER: Right. 


THE COURT: The first page which I am Jookinc 


2 
€ 


up in the right-hand corner says, "Page nunber (002, ru 


data 4-30-73," which I &ssume means the time when this 
was made, not when the music was used. 


MR. BAKER: That is correct, your Honor. 
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TOPKIS: You don't have a page 1, your Hc « 
COURT: Yes, but I had the back of : 

MR. TOPKIS: I beg your pardon. 

THE COURT: I just happened to be looking at 

That one says on the left all the way down th 
line, "Don Adams Special.” That is the program, I tak- 
it? 

THE WITNESS: Yes, sir. 

THE COURT: Then it says, "Air date" and under t: 
is the same date all the way through, February 2€, 19709. 

That is the date on which the music was used, 
take it? 

THE WITNESS: That is correct. 

THE COURT: Then there is "Music Title," with « 
whole bunch of different songs. Then "Composer," and 
naturally there is quite a number of composers. Then 
"Publisher," and there are a variety of publishers. 

Then there is a column with a letter L at the 
top of it and below that it says "A?! in various place: 
"O" in various places "P" in various places anc "B." 

Would you tell me what those letters mean? 

THE WITNESS: ies, sir. The L column 1: what 
we call the Licensor column. 


THE COURT: So A means ASCAP, I taxe iti 
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THE WITNESS: Yes, sir. 
THE COURT: B means BMI? 
THE WITNESS: That is correct. 
THE COURT: What do O and P mean? 


THE WITNESS: O means O*her and P is 


THE COURT: Then the type of use is - ndicai> 

the right-hand side? 

THE WITNESS: Yes, your Honor, it is. 

THE COURT: All right. I understand that rc? 

The next page has The Anne Bancroft Special. 
It happens to be Febrrary 18. 

Is each of these pages devoted to a pat-icul:- 
program, so far as you know? 

THE WITNESS: Yes, your Eonor. 

MR. BAKER: Could I just suggest that y ou tur 
to page 005? 

THE COURT: Yes. 

Q I will ask you the same questions. Is each 

page devoted to a separate program in a series? 


THE COURT: I see here that at least for my 


D 
„ 
H 


| 


benefit there are varjous dates So it seems t- be 2 


running &ccounting of Carol Burnett's use of music thr »o 
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THE WITNESS: During the 13-veek peri- 
THE COURT: Yes. Even she couldn’: 
much music on one program. 

Q Before goinc to Schedules B and ^ aga:.1, Mr 
Poklitar, let me ask you this: You have testi: ied t!. 
the information in 825A was taken from the mus:c log: 
I would ask you was there any alteration in the. form 
that information made in transferring it from the cu 
sheets or the reports into the computer system: 


A With respect to background music, where all 


that music was written by the same composer anc publi 


by the same publisher, we would list it in the survey 


as one performance. 
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Q Would you litt it in the survey as one »erfo 


ance even though it appeared on two different program: 


TIU. 


or different programs in the same series? 

A It would be cne performance in that preqram \: > 
it was used. 

(Record read.) 

Q Were there ary other modifications other tha: 
the one you have related with respect to background mas- 
in the form of the information? 

A We followed the same procedure with respect t> 
themes. If there were more than one vse of the theme 
and it was written by the same compose: and published y 
the same publusher we would show it in the printout as or 

Q Directing your attention to Schedules 2 and c 
those prepared under your direction? 

A Yes, they were. 

Q Can you tell me how the numbers in Schedules 3 
and C wert arrived at? 

A i furnished Miss Scott with information relat.::; 
to the duration of each program and she went to the 
computer printout and extracted the numbers and made ts 
computations which appsar ir the schedules. 

THE COURT: Sha did both? 


THE WITNESS: Yes, sir. 
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THE COURT: Lid anybody check herarithaetic? 
(Pause.) 
Apparently nobody in this room did. 
MR. HRUSKA: Possibly one person in tris roc 
(Laughter.) 
Q Mr. Poklitar, I would like to also show you 


hibit 1, Plaintiff's designation of documents to be 


produced inthis action, copies of which have been pre 


viously supplied to counsel for ASCAP, BMI, and the C 
I believe (handing). 
Did you examine this description of the stud 
its submission to counsel? 


THE COURT: What description are you r»ferri. 


MR. BAKER: E:hibit 1. 

THE COURT: You are talking of the who.e of 
hibit 1? 

MR. BAKER: Yes, sir. 

A Yes, I did. 

Q I would now ixe to ask you whether thit is 
accurate description of the time periods from wiich p: o: 
ming was taken, the duration of the program, an the i 
tity of programs appearing during those time pe:iods n 


contain no music. 
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It is. 
MR. BAKER: At this time I would like to of. = 
Schedules A, B and C :n evidence. 
I have no more questions of this witne:s. 
MR. DAVIDSON: I would like to conduct a vci: 
dire on the documents. 
THE COURT: I am willing to wait until cross- 
examination is finish«d before I rule. 
CROSS-EXAMINATION 
BY MR. DAVIDSON: 
Q Mr. Poklitar, there are two different kinds < - 
music records used by CBS; cue sheets and logs? 
A Yes. 
Q And the logs are sometimes referred to as muc ic 
reports? 
A That is corred. 
Q The cue sheets are used on films, programs, s ct 
as series and theatrical motion pictures; is that righ :. 
A That is correct. 
Q The music reports or logs are used with respect 
to live or live-on-tape programs? 


A Yes. 


Q Vídeo tape programs? 


A Yes. 
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Do you recall your deposition in his tio 


I do. 


I am going t» read some questions and answer 


the transcript and ask whether you remember being ask ~ 


these questions and giving these answers: 
Page 13, lins» 17: 

"Q In the case of a motion picture which right 
performed on CBS Television Network, what sorts of dc ^ 
ments would be submitted to the performing rights orc 
zation? 

2A We would submit a copy of the music cu shee 

"C Music cue sheet? 

"A Yes. 

"Q By whom is the motion picture cue sheet prep -- 

"A The individual who prepares it? 

"Q Yes. 

"A I don't know the individual. 

"n Is it prepared by a CBS employee? 

N Which programs are you talking about? 

"Q I*am talking about a motion picture. A moti x 
picture which had previously been performed in «ovie 
theatres. 

"A In movie theatres? 


" Yes. 
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And who prepared the music cue sheet” 
That's rich:. 
I would thiak it would be somebody in the r 
tion company who produced the picture. 

"Q ‘Then your department obtains a copy o; that 
document from the motion picture producer and ^orwar 
to the music licensing organization? 

"A Whoever ltho supplier of the motion picture i5 

"Q In other words, CBS would obtair the ue sh 
from the firm which supplied the motion pictur? to C.: 


"A That would be correct. 


"9 Does CBS check any of the information on th. 


cue sheet for accuracy? 
"A No, we simply forward copies to the licensi —: 

organization." 

Do you remember being asked those questions aa 
giving those answers? 

Yes. 

Were they true then and are they true now? 

Yes.^ 

Dropping down to line 17 on page 15: 

In the case of a filmed program on CB5 Tele 13 
Network, which was not produced by the network. what 
sorts of documents would CBS submit to the per ormin r 
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organization? 

"A The same sort of thing as we call the ue sh e 
would exist and we would obtain that cue sheet “rom t 
supplier of the program. 

„o Would the cue sheet for film programs e rev 
by your department fox accuracy? 

"A No." 

Do you recali being asked those questi ns an 
giving those answers? 

I do. 

Were they true then and are they true now? 

Yes. 


Moving over to page 135, line 18: 


Mr. Poklitar. do you know where the persons 


—À — 


who prepare cue sheets, which are sent to your sectio , 
get the information which is contained on the cue she ts 


"A What cue she2ts are you talking about? 


"Q Let's take motion pictures first. 
"A Motion pictu-es made for theatrical release 
originally? 
"Q Yes. 
"A 1 don't know where they get the information ‘ro. 


"Q 1 ask the sane questionwith respect to film 


programs. 
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Television :ilmed programs? 
That's righ-. 
Produced by other than CTN? 
Yes. 
I don't know where they get the infor: ation 
Do you know of anyone at CBS who woulci know i 
the information which is on cue sheets for motion pic =.) 
films or television filmed programs is contained? 


"A On programs other than produced by CTN? 


"Q That is correct. 


"A I don't know." 
Do you recall being asked those questions a: 
giving those answers? 
A I do. 
Q Were they true then and are they true now? 


A Yes. 
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Q You were a so asked some quest i223 9 


2% 


you. 


tion concerning music : eports used on live progr. * 


at Page 32, Line 25. 
"a Mr. Poklit.ir, ín the case of the liv 


does anyone in your department take any stzps to 


accuracy of the Inform tion which is contained ii 


report? 


"A It is retu ned by tne producer? 


"Q Or prior t its being sent to the pr 


will limit it to after it is returned by the proc 


"A NO. 

0 So that if the producer who conclude 
composition which had not in fact been performec 
failed in fact to inchide a composition that was 


there is ao procedure n your department followe 


might point up such an instance, is that correct: 


A We rely on the information furnished 
the producer." 
Do you rem mher being asked those qv 
giving those answers? 
A I do. 
Q Were they rue then and are they tru: 


A That's correct. 
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Q I am moving over to Page 49 -- 

THE COURT: If you are going to furtie qJ : 
him along this line, I don't think it is nccessa-y bec u 
if BMI intends to argu: that because CBS didn't check 
the accuracy of the in‘ormation it is not edmiss: ble, 
don't think I can rule in your favor, You may argue w e 
you can show it 1e not accurate or whether it deserves 1 


weight and so on. It seems to me it is admissible fi 


(^ 


of all because it is a distillation and it is business 
records kept in the ordinary course of business. 

Even if th y are wrong, they are entitled .- 
admitted. 

MR. DAVIDSON: It is our position they are > 
cs business records. In case of cue eheets, they ar: 
records of others. 

THE COURT: Maybe I don't u nderstand the 
situation. Correct me on this point. I ua open to ce ^7: 
tion if I am wrong in vhac I am about to say. These 
figures taken from the cue Sheets and logs are sent out t. 


ASCAP and BMI, who act on the basis of them and send t! = 


back to CBS, and it seems to me that unless I can be sii 


in the past ASCAP and FMY have challenged tie accuracy 


of these figures, an element of estoppel or some sort of 
SOUTHERN DISTRICT COURT REPOR™ ER: 
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implicit ratification, the figures are adecuate to exp 2 


what they purport to e-plaín. 

In any event I don't need the witness's te t 
mony. If you wish to argue the point I will be clad o 
hear counsel on this. 

MR. DAVIDSON: Moy I complete the record? 

THE COURT: Yes. 

Page 49 -- 

MR. HRUSKA: Couldn't counsel refer to it n 
put the page reference in? 

THE COURT: Yes. There is 15 point in ask n 
him the questions. 

Q Mr. Poklitar, on occasion you have learned t!. 
the music report or cuc sheet did not contain all of tie 
music performed on the program, is that right? 

THE COURT: Do you understand the ques cion? 

THE WITNESS: No, I don't. 

(Record reed.) 

There may Lave been some occasions like that. 

THE COURT: It is not a question as to whe‘ ncy 
there may have been. Lo you remember whether there ever v 
one? 


A That we suksequently learned there was music 


not on t he report? 
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THE COURT: Yes. 

A In those cases we would have filed a supp! 
mentary report. 

THE COURT: Did you ever find there vas or 
which you didn't originally have all the informa ion? 
THE WITNES 3: I believe so, yes, sir. 

Q Mr. Poklitar, the study which js ref.ected 
Schedule A, which ig I believe PX835 for icentif.catio , 
that study was done twice, was it not? 

A Yes. 

Q The result; were considerably ciffer nt, v 
they not, in the two s-udies? 

A I don't know that I can say they wer: cons 
ably different. The total differs in some regaris, ye 

MR. DAVIDSON: I would like to have :his d 
marked as the next BMI Exhibit. I don't have te num < 

MISS KEARS:: 163. 

(Documentmarked Exhibit BMI163 for icenti- 

ficatio n.) 

Q Mr. Poklitaur, I show you PX163 for i ‘entif 
and ask you if you can identify it. 

A Yee I can. 

Q That is the first version of the study rv 
in PX835? 
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A Yes. I would say so. 
Q Did the sane persons who performed tie fir t 


study perform the second study as well? 


A Yes. 
Q Using the same methods? 
A As to those dealing with background music h 


was editing done. Thee was editing done for th: purp = 
of the second study which was not done in the first sta 
and the reason for that is that the first study was se 
with the understanding that the people who extracted t: 
information would show the names of the composer: and | 
lishers and in.each care where they were ASCAP or BMI. 
In examining the first study we found that chere were 
occasions when this was not done so what we did in the sec ti 
study was to explode tle data to show the uses written i 
by the individual compcsers and pul lished by the individve | 
publishers so that we ended up with differences in totais | 
on the schedules. : 
Q The differeaces in totals were ot limited “o | 
background music, were they? | 
A There was some changes with respect to feat r: 
uses and this was causei by an oversight by our programre 


There were keypunch cérds made in the process of »ditin; » 1 
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were sent to our data processing center ani inac verte: 
he omitted to run those cards into the sys gem. 

Q Are there occasions when the spontar :ous 
performance of music cn the television network is un- 
identifiable, is that right? 

A Yes, there are. 


THE COURT: You can't tell what the compc 


are? Is that what you mean by unidentifiable? 


MR. DAVIDSON: CTN could not tell what tr 
composition was. Ther» may be a difference. Maybe sc 
more expert could iden.ify it. 

PHE COURT: There have been tires when you 
could not tell what yo: heard? 
THE WITNES;: That is correct. 


MR. DAVIDSON: I have no further qu^stion 


MR. TOPKIS: May we have a covnle of minut 
(Pause.) 
MR. TOPKIS: With your Honor's perm: ssion 
Gitter will cross-exam ne. 
CROSS-EXAMINATION 


BY AR. GITTER: 
Q Mr. Pokliter, do you have Schedule A in front 


cf you? 
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I have. 


Yes, 
Q Yov testified on direct examinction bez: 


that the one change you madein the cue sheets in Cre: 


position of the information from the cue sheets onto t :« 
computer was to define performance as follows: ‘hat : 


background score was w-itcen by one comoscr and publi b- 


€ by one publisher for a particular program all the bach: 
9 music of that program sould count as one perform:nce, 
? is that right? j 
i} A I don't believe I said -- I answered as tc s 
12 but I had in mind back round cue If there was ore t 
13 one background cue wricten by the same composer nd 
ia published >y the same oublisher we would show it as on 
1 > 
15 performance. | 
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Turn to Page 0166. Just to Lc surc we al 


both locking at the same page, the sheet cover’ ig th: 


Hawaii Five-O? 


A 


have it 


Q 


for Hawaii Fíve-O uncer the date 1-11-72 ‘yackground | 


Is that 


Yes, I have that sheet. 
THE COURT: Wait until I find t. Yes, 


Mr. Poklitar, would you look at the listi-« 


m 


THE COUR]: Then I don't have that on Page. 


for 1972 data input? 


MR. GITTIER: It is 1972, your Honor, but v». 


don't have any ~- 


MR. HRUSKA: It is 166, your Honcr, not il 
THE COURT: 166, excuse me. 
Hawaii Five-O what? 


MR. GITTIER: Under a date 1-11-72 backe c 


music, Stevens-Short. 


Q 


A 


Q 


THE COURT: Right. 
Mr, Poklitar, do you see that? 
Yes, I do. 


Do I understand correctly, Mr. Poklitar, hi 


Hawaii Five-O is a 60-minute show? 


A 


Q 


Yes, it is. 
Now even though th«re may have been 15 di-f: 
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background melodies cn that show, all of chose vacky 
melodies count as on performance in the study, isn': 
right? 


A Yes, I wuld say so. 


Q Mr. Poklitar, Schedules A, B and C zover 


prime time, is that right? 

A That's ccrrect. 

Q Do you krow how that programming wes pick x. 
Why you chose only prime time for this study, fr scause 
were told to? 

A I guess all of our thinking today Las bee i 3 
the lines of prime tine, night time usage. That is what 
were -- 

Q Somebody told you to study only prine tir:, 
is that right? 

A It was agreed, yes, to study prime time. 

Q Mr. Pokli:ar, am I correct that the only us 
performed on the CBS television Network for which you~ 
department does not get advance notice of the performen: 
are the spontaneous u;es of music you testified to on 
direct? 


A By and lacge that is the case. 


Q Can you wink of anyother cases? 
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A Well, I car definitely recali some cases ~: 
a producer had used the song before, and he woulc add 
to the music log havinc known that he used it before, 
he may not have told ut in advance. 

THE COURT: You mean he used it on a prior 
program or he used ít previously on the sam: proc xam? 
THE WITNESE: On the same program, yes. 

Q So except for such re-uses and except. for v 
spontaneous uses you testified to on direct, your depa: - 
ment gets advance notice of all music perfo-cmed on thet 3: 
Television Network, i:n't that right? 

A I would sa, yes. 

Q Mr. Poklit:r, y our studies here set forth 
information in Schedules A, B and C those studier don? 
you, do they, how much of the background feature or them 
music appearing on CBS programs are especially created 
for the programs, do tley? 

A No, they dc not. 

Q And you mace no study of how much of the na 
used on CBS Television Network programs is specielly 


created for the programa, dad you? 


MR. BAKER: Your Heanor, I would like to 


object to any studies which have not been offerec into 
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evidence, which were nade at the direc don of c unsei 
as subject to the worl-product provision. 

THE COURT: Well, there may be a wor--prod 2 
privilege or there may not be if somebody is a: ed: 
produce something which you don't want produced, but 
think it is not inappropriate for me to fiad out what 
you actually made. 

MR. GITTEI: All X am asking our honor 
for identification. 

MR. HRUSKA: Your Honor, I think that 
pretty well discloses work procuct in a sense. There 1 
in fact cther things studied and some of them were sti 
for possible use on reouttal case, and I think if the 


subject cf what was stidied were brought out from Mr. 


Poklitar, and obviousl; lawyers fashioned the study, 


told Mr, Poklitar what to study, we told him what stat 
to collect, 

THE COURT: I assume so. 

MR. HRUSKA: But the subject matter cf wha 
additional studies were brought out I think that would 
disclose 1 work produc:. 

THE COURT: Would disclose -- 

MR. HRUSKA: Would disclose gur work produ :- 
Would disclose our thirking as to possible areas of 
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rebuttal. THE 

TII COURT: It seems to me that you reply tò 
that broad a rule as o almost anything that ha: been 
talked over as a poss:.bility and it v-uld forec!ose c . 
examination on anything that the client hai discussed 
with his lawyer. 

MR. HRUSKA: Well, no, your Honor, mean c: 
tainly Mr. Poklitar i: open to cross-examinatior as t: 
this study which we heve been discussing on his direc 
examination. There re no bars on that, but in terms <` 
did you study this other type of field, in the broad 1 4. 
usage ares, I think that would disclose our thinking, 
as to possible rebutte 1 case. 

MR, GITTER: Your Honor, if I may make a bri 


comment, all I am asking the witness is whether he dic cr 


did not make such stucies. I can't imagine how one is 


to make a determinaticn whether a document or study i: 
covered by work product provision without askinc the cies. of 
first. 

THE COURT: I will allow the questicn. 

TIE WITNESS: Will you ask the question? 

MR. GITTER: Can we have the questior read 


back, maybe it will be shorter. 
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Poklitar-cross 
Q Mr. Poklitar, you made no studies of how ruc 
of the music you used on the CBS Television Network is 
especially created for programs on the CBS Television 
Network, did you? 

MR. HRUSKA: Your Honor, that was nc. the 
question which Mr, Gitter had previously asked. lie said 
was asking Mr. Poklitar whether or not other areis were 
studied. Now that, certainly, I have no objection to 
that question. I have in effect already answerec. 

THE COURT: Which question do you have no 
objection to? 

MR. HRUSKA: To the question as to whether or 
not Mr. Poklitar studisd music usage areas other than ho 
disclosed in the exhibits that we have beer discussing 

THE COURT: You may have no objection to thac. 
but I don't agree with you that that was the question 
Mr. Poklitar previous was asked, but let's not bog dow: 
whether he did or not. My recollection is that Mr. Git- 


asked the same question originally as he just asked again 


That is the question we are dealing with. He is askino !: 


Poklitar whether cr not a study was made by CBS ss to how ' 
of its music was self-manufactured. Right, was composed: 


MR. GITTER: Manufactured for the particula. 
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program on which it appeared. 
THE COURT: R ight. 
MR, GITTEF: Created for the prog: un 


it appeared. 
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You made no such study, did you, Mr. ok1i: 
We did some studies along that line, es. 
Perhaps I don't understand your orígií al qc s$ 
tion. I'm sorry. 
Q The questio: was -- 


THE COURT: Instead of saying "You d: 3 not 


so and so," ask him, "Did you?" 


Q Did you prepare a st'dy of the percen age 
music appearing on C18 Television Network that was 
pecially created for the programs on which the music a 
peared? 

A Yes, I belicvs we did, yes. 

Q Did you prepare a study of the percen age © 
music appearing on tl.e ASCAP repertory especia'ly : 
for the CBS programs on which such music appea ed? 

A I think tha‘: was part of it. I reali, don': 
know whether - 

MR. GITTER: Your Honor, I would like to as 
for production of tht study. 
THE COURT: That one we will have to dísc.s: 
further, I suppose, Lut all right, your r3ques8: is not 
Let's go ahead with Mr. Poklitar's qu:stion: a 
Q Mr. Poklítar, did the cue sheets and muste ^o 


that you used to obtain information for the computer ri: 
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here identify the music as —] theme or backgr«. 
music? 

A In the case of the music cue sheets for fil. 
programs, I believe they are so identified on the c: 
sheets. 

Q But they are not so ident fied on the music 
prepared by your department, is that right? 

^ The film cue sheets. 

Q The cue sheets with regard to the live and 
programs? 


A The live programs? 


2 Yes. 
A 


No. 

Q Who then made the determination as to hat us 
was feature music, what music was theme music, and wha 
music was background music for transposition on to tre 
computer run from the jusic logs? 


We followed the definitions as made by SCH 


Who actually did that, Mr. Poklitar? 
The people who we assigned the task of tather 
this data. 
THE COURT: I don't understand how trey di? 
Even assuming you followed the definitions cf 
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mbmg 3 Poklitar-cross 
ASCAP, how did they go back to a log and ster. 
they should apply the definition A, Bor‘? Hs 
they know by looking at the log? 
THE WITNESS: We would show on the mus 
part >f our descriptior" ocal by Carol Bu ret-. 
THE COURT: That would be presumably a 
THE WITNESS: That would be a feature 
would say Background, play-on, play-off, that Hu- 
background use. 


THE COURT: So are you saying «ha: even 


the logs don't classify feature, theme or backg 


such, there is enough information on tne .ogs => 
you can apply the ASCAP definitions to thc logs and 
termine whetheror not there was feature o: back grou: 
music use? 


THE COURT: That is correct, your Honor 


Q What about logs prep*-ed by your department i 


the first instanc^? They don't have that kind of in 
tion that was described to the Court, do they? 

A I don't understand your question in tb» fir 
instance. 

Q You described to the Court the p-ocess of t. i 
fme information from a sheet prepared by somebody o 


the Carol Burnett Show. You say there is encugh 
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informacion on that beet to teil another vorkec, 8c < 
body in your staff, whether it was a feature, :^eme r 
background use; isn't that right? 
A Well, let me go back a few steps. 
The information that we received from the p 
ager contains the manner in which that conposition i 
be used. Based on that information, we then j;.repar 
our music logs; shoving the description furnisted b 
the packager. 
Q And did your music !o3gs in every instance c: 
tain information suct as it is a play-on or pla;-off 
A Yes, as supplied by the packager. 
Q Let me show you a document that aas been mé” 
BMI Exhibit 5 for identification. 
MR. GITTER: May we mark a document fcr ide 
tification as AX 224; 


THE COURT: Is that the one you just also c- 


MR. GITTER: či T. It was an old BMI depos. i«: 
exhibit number. 
(AX 224 marked for identification.) 

Q Mr. Poklitar, let me show you this document 
that has just been marked for identification and ask yc: 
if you can identify it. 
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A Yes, it appears to be a Xerox cooy of one c 
our music logs. It has some writing oa i- whic 1 was 
made by us as far as I can see. 

Q Am I correct that this is a msi: log ‘or 2 
show called Lamp Untc My Feet, a Festival of Ft.ntasy. 
Sunday, November 23, 19697 

A I would say so, yes. 

Q Can you look at this document, Mr. Pe lite 
under the heading Bongos and Sax Improvisation: and 
could ycu please tell me how somone in your departmer:: 
would be able to take the information there apf ear ind &r 
determine whether that was a theme, feature or backe v 
music use? 

MR. HRUSKA: Your Honor, this log docs app!’ 
something that is not on the study. It is a daytime $^". 
and it is 1969. It seems to me that-- 

THE COURT: You can bring that out on redire: st. 

MR. HRUSKA: I raise it as an objectic^ only 
because it is beyond the scope of the direct. 

THE COURT: Mr. Poklitar, is that exhibit tha - 
you are looking at, were there exhibits like tłat thé: 
were used in making up schedule A and so on? 

Q This is a music log of the kind ‘rou receive c. 


night time programs, isn't that right, Mr. Poklitar? 
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Not necessarily. 

For some night time programs? 

I can't answar you. 

THE COURT: mat was the questio: that can't b- 
answered? 

MR. GITTER: Whether this is the: kind of mv:i: 
log he receives for some night time progrems. 

A Well, if you are saying that we have sme ni jr: 
time pregrams that have all these types of uses I cra’: 
answer it for all night time programs. 

I can't recall that we have received tat type 
of progrem. 

Q This is the Form you use for night tinə progra. 
in your department, isn't it? 

A As to making up the sheet, it is the form, yes 

Q Who would, have prepared this particular forrt: ` 

A Whichever staff member was assigned tc that 
mosic fcr that show. 

Q And your staff members prepare similar kinds of 
forms; for night tie programs, do they not: 

a That is correct. 


Q Do they not prepare those forms and pu: on tao: 


forms information of the kind that appeart on this par- 


ticular form, that is, AX 224 for identificatior?. 
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Yes. 

Q And my quetion, sir, is, is there enou h inf 
tion on this form under the heading Bongos and jax Impr» 
sations for someone tomake a determination as t^» whet re 
or not theperformance there was a feature, them or b c. 
ground performance? 


A Yes, I believe I have some information on t=- 


nature of the program, and as I recall, because we co 


this in the deposition, it was photographing tie par-y 
which took place in Boston, and at various time: during 
tat photographing there were people playing in.;trume:t: 
and that were playing music, and they would lave been on 


camera at the time they were playing. 
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Q And you know hat because you saw the p ogreit 
isn't that right? 

A I either saw :he program or I base that on in 
formation that we had on the press release, if I remem ^ 
I am not quite sure, but this was the suppcsitio: I m3 c 

Q 30 what enables you to make the determi ation 
whether the use here wis feature, theme or backg ound, 
was either seeing the press release or viewing tie prc x: 


isn't that right? 


A fell, we have said in this program Voca' by œe. 


another listing is ins:rumental Background, thre: addi 
tional listings are flute improvisations, Pongo nd Sa: 
improvisations and Bono and Sax improvisations :nstru e 
for Beliy Dancer,and c'..osing under credits, so tiat I oe 
lieve thece is sufficiont information there to m ke & 
determiration as to whether it is feature cr bac groun. 
use, yes. 

Q is there sufficient information on this sheet 
to make a determination whether Bongo and Sax im:rovis>- 
tions was a feature, theme or background use? 

A i would say bv describing the program a: bein: 

a party tiat these people were playing there and they wer 
on camera =- 

Q And you knew that the gram was a par-y becau. : 
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you hd either vizwed tle program or sem a press relea « 
isn't that right? 

THE COURT: II you are suggesting that is not 
cricket -- 

MR. GITTER: Not at all, your Honor. 

What I am suggesting is that the people «ho p 
pred the classifications of the feature, theme o: back 
ground music for the study neither saw the progrims th 
selves nor did they get any press releases. 

THE COURT: I don't get much enlightenment from 
this, except at least in this one instance there is sore 
ambiguity, terhaps, which had to be renediei by <cutside 
knowledge. 

But the real cuestion is whether this i: repre- 


sentative cr it isn't representative. 


MR. GITTER: I believe it is representative, or! 


THE COURT: Ycu can't find that by quest ioning 
one instance. 
May I see the exhibit? 


MR. GITTER: I have no further questions 


Anything else? 


I just have a couple of questions, 
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your Honor. 

REDIRECT EXAMINATION 

BY MR. BAKER: 

Q Mr. Pokiitar, Mr. Davidson previousiy q'estic- e 
you bout differences between the two Schedule A‘: and . 
used the term that you exploded some of the back; round 
music information from t e first study to the second s''x^ 

Could you just describe vhat that process in- 
volves? 

A Yes. We found that in some instances tle peor lc 
who prepared the data for the first study lumped toget'e- 
the use by more than one ASCAP or BMI composer and pub 
lished by more than one BMI or ASCAP publisher. 

What we did wes to go back into the data and 
break out the information relating to each individual 
composer and/or publisler who were involved in the music 
for that program. 

Q Mr. Poklitar, you also previously testified tha“ 
the description which had been supplied to other counsel 
was an accvrate description of the time periods end what 
not and so forth of the study and I bulieve that in answei - 
ing Mr. Gitter's question, you used the tern prime time 


and night time to refer to the time period of the study. 
Would you clarify that for us, please? i 
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Was it peine time, was it night tiie, o. is 
there a di?ference? 
A It means the same for me. Night time is the 
THE COURT: What. hours? 
THE WITNESS: Ir the study I believe, yor He!» 
it would have been after 7:30 or 3 o'clock, Gepenting « ; 
tho period. 


Q Until what time? 


A Until the and of the Merv Griffin show 11 one 


yeax or the CBS Late Night Movie in 1972. 

THE COURT: Thank you. 

Are we finished? 

MR. TOPKIS: T take it, your Honor. that Mr. 
Poklitar is going to endeavor to aintify scme of the 
material that we were uncertain about before relating t-> 
spontaneous music performance. 

I have po desire to bring him back. If my 
friends can supply me with a statement as to it, "e wot i: 
be glad to cake a look at it and I am sure ve cou:d wor: 
out something. 

MR. HRUSA. Yes. 

I am afraid, your Honor, I was laboring inder 
misapprehension. I did not realize that with res»ect : 


the footba:1 and Conventions and parades thuce mij't 
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MA. ! % records gi what ut, Sont prio. 
cust by tee band direc ors or mine dir: et re 

"We COURT: That there was a method oy w' 

none. 

MR. HRUSKA. T nt s rigat. I think we it 
to undextake ic. 

“HE COURT: R1 right. 

tg. BAKER: "here is still an offer «t 
€ocumen-:s in evidence. 

THE COUPT: Wh ch three, che schedules’ 

MR. BAXER: Th. three schedules. 

HE COURT: I vill receive them to;ether 
cr any Gf he orher ^onpater material that has b 
posed horc. so hat an’ c2omneats ihat othe: coir. 
to nake wiih regard to computer material they cc 
Make. 

n. DAVIDSON: ‘Will voa note oir :rject 
recoipt of those docum nts, your Honor? 

THE COURT: Yus, of corse. 

(PX 835, 83€ ind 837 received in evidetn.t.; 


THE COURT: t goes without saying that if /.v 


have any cther information to produce on this subject. y 


are free to do it, whet:her it comes from CBS' file or 


anyoody else's. 
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“hank you, Mr. Poklit-r. 


{Witness excused.) 


r 


UR. DAVIDSON: Your Hcaor, may I r qult whe 


is also offering tis underlying log; into =» 
“RE COURT: I Zon't think they are of- 
‘hey are available, I suppose, if you decide taz 
vo use iher. 
suppose they would te terrib.y Lunz 
a burden to us all. 


MK. BAKER: ‘hey have already nee: sent 


of the inal leqs. rhey have nct received pas 


Tirst zt. c. 


Wa can look iito that ani see now volun: 


tnev e. 


"HE COURT: Any request counsel wants vc 


irst of all, I would tike tolecx into it end se: 


volumir.oun they are any request that «ou: sel f.i 


unt as make for further information on the rupjec 


dive fair sonsicera-io1 to. The door i: nct cic: 


Seng 


* 


70. 


cop; 


of t 


> you want t> makea request ac this “ive 


bl. IJAVIDSON: We would iike -o tave a 
these, vouc Honoz, to che original copics 1 the 
turned £o IBS tha p-cducer. 

MR. HRUSKA: Let me just state,:cur H 

ROVERS CISTRICI C CUT 38808 Tee 


Ng $4065 C v ev HOUSE 
to #y Soue NY Ly. (OW "s St Orr: Fw eso? 


ae 


qua 7 


Lpresnion Chat these iccumerts shat Mr. 1d 3c 


called Joc have alvseady been sent in the » cina: c 


of bus ne s by CBS to 3*I and they are ir UMI's 
IR. DAVIDSON: Your Hcnorz, may sist st 


oroceducre, as I anders zend iz, CBS foil v: 


as to Live programs ard taped orccxams, 


produce: calls someone in Mr. Foklitar z capart = 


A member of Mc. Pokii*ar's depirtient t 


of the scngs which he 48s received from th: proc w 


He then sends s copy cf that list to tb: 1 


After the orejram is ¿zired the pr. cucer 
any Geleticns oz additions which are remire pt 
on the copy he roceives, returrs that copy to Mr 
departmer:-. 

Mr. Pokiicar's department then re pes 
«ions nnd deletions onze another COPY nich is 
the BMT. 

n-erefora, th» copy thet BMI rce: ves 6 
tne infornition as to stat was added or de etec. 

“2% COURT: It way have tne informi tion. 


-t is not en identical cooy? 


MR. BAKER: Your Honor, that 4 sci iptic : 


rect with respect to taped enter tairmen pircgrar ; 


have ne idea whether i: is correct with respect 


CORJTH ERM CUSTRITT Gur © . 
NN AS Aves Ce F HOUSE 


. Er und. A. Nr. K Tiene Jt pi 4n 


es 1X 


Yor: 
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"here are bani directors of football genes 4: ' 


not producers. All I gan say is I will have to cok 


it and let you know. 


SOUTHERN DISTRICT COURT REPOR ERS 
UNIT (D STATES COURT HOUSE 
CERN SQUARE, N.Y., NY. WO TELEPHONE: CORTLANO ) 


jab-i Poklitai-cress 2- (0? 


THE COURT: J am not asking any ody 1» cor 
tiemselves to any particular position at th: mom | 
you find out what information is available und t! 
Mr. Davidson or Miss Kearse be prepared to elin: 
they wouié like to look et anc why. 
All t am dcing at the moment is sayir | 
accept ing what CBS has offered at this time witnc 
to other people askirg fcr other information if t 
good reason for wanting it. 
MR. HANSZN: Your lionor, at this tim: 
like to continue with tie testimony of Professor ;outhvw >: 
MR, HRUSXA: I just might say before e get 
started, your Honor, we obviously will nct finish with .h 
professor. 
THE COURT: I understand. 


MR. HRUSXA: Your Honor would [refer 


T HE COURT: Professor, may I acdress mysel ` 
vou, In view of the fact that you clearly won't be abc 
to finish your testinony this aftce-noon, sirce vo: will 
oriy be gcing for about 35 or 40 minutes, I'd be eked 


whether I preferred to start this afternoon or not. Tha 


ig a decision I chink you ought to make. 
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jib-2 
If vou fce. that continuity is esse 1a. 


to your presentation, and you would rather start the 


first thing tomorrow morning, although I regret  -ur 


to wait this afternoon, hat is all richt with w. 1 
on the other hand, you would just like to cet st. rted 
now that you nere, that is all right with me 

THE WITNES:: I think that we can care to 
reasonable stopping po:n- in perhaps 2^ to 39 mi: ates, 

THE COUPT: Let's plow ahead. 

MR. HANSEN: At this time 1 11 tthe to € 
as an exhibit a two-pace document which con'ists or th 
further qualifications c: Professcr Southwo th. 

TIE COURT: A.l right. 

CX 890 was received in evidenc>.) 

RAT MOV W. So Gt aU 422.7 & resumed. 
DIRECT EXAMINATION (ccntinued) 
BY M B ELN:EN: 

Q Professor fouthwortl:, when you :estif iec 1 
week you C2monstrated cn the blackboard, a: we can sti.l 
see. how bits and bytes are arranged in parallei :ract ^ 
on compute: tape. 


My first question today is woull you »leas: 


explain how tney are physically recorded on the tape. 


*& £& 
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May 23 1957 19 informationwould 


1957 23 gut I 


1958 3 wating 
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1961 10 processing. 
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wasting 
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processing system. 
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May 23 1965 21 AX 195 
196€ 8 191 
1967 2 AX 201 AX 200 
1967 15 gong going 
1969 11 hhow show 
1970 17 that a porticn of which 
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*983 19 though 
1984 ruling 
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MR. HRUSKA: I thought she said June llth. 

NR, GITTER: She said at least eight 2ays. 

THE COURT: All right, well in any event there 
is certainly no point in waiting to complete your cas: 
for that purpose. 

Then am I correct regarding the plaintiff as 
having rested subject to the completion of Miss Preston's 
testimony zud subject to ofxering the documents and exhibits 
that have not yet been offered? 

MR. HRUSKA: And depositions, your ronor, 
and I suppose we ought to add subject to the vario'is ground 
rules that we have esta d in the case regarding 
discovery matters. 

THE COURT: I am not quite clear I under.tand 


what that is. 


MR. HRUSKA: Well, we have ground rules which 


your Honor established on depositions, and also ground rules 
on document production. 

THE COURT: Yes. I don't understand what 
further discovery is going to occur. 

MR. HRUSKA: Well, only if the circumstances 
arise which trigger those ground rules would they become 
operative, but I think as a technical matter -- 


THE COURT: In other words, subject to the 
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ruling I have laid down so far? 

MR. HRUSKA: Right, yes, your llonor. 

TIE COURT: As long as it is not something new. 

MR. HRUSKA: Not something new. 

THE COURT: All right. 

MR. TOPKIS: Could we know what Mr, lirusk« is 

talking about, your Honor? It seems to me that when a 
plaintiff rests, he rests. 

THE COURT: Fe has rested, as I understand it, 
but ;^u will recall that I had finally entared ar order, or 
certainly wrote a letter if I didn't, on the question of 
the extent to which people wouid be permitted tc put into 
the record material which appeared to be cf significent 
value to the Court ¿fter the transc ipt had been compieted. 

I am not attempting to redictate that rule or 

reformulate it. 

MR. TOPKIS: I understand. 

THE COURT: I don't recall the details and X 
don't want to change it from what it was because it vas 
quite a job to work it out, but Mr. Hruska was simply 
reminding me if I understand him now, and I wou!c like 


an answer, that he was resting subject to whatever 


rights he has under that rule if it were invoked. 
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MR. HRUSKA: Right, your Honor. 
MR. TOPIIS: All right. 


MISS KEARSE: Could we also know, youz Honor, 


if the depositions and documents that Mr. Hrus]l a is 
referring to are those which have been designated during 
the days of thís trial for introduction? 


THE COURT: Mr. Hruska. 


| 
MR. HRUSKA: I am hesitating only because I d 
got a ^lash from the other end of the table that I bctter 
find out about. | 

f think that the answer to that ques-ion gets | 
very, very technical, your Honor. I think thc vast rre- | 
ponderance -- I hesitate to give any kind of percentage | 
estimate -- of the materials th t we will be offering, deposi- j 
tion materials and documentary materíals, are thc designated 
materíals. 

I hesitate to say finally that there arc ^ot some 
relatively small number of documents or line designations of 
depositions which have not been actually designat:1 thus “ar. 

Now, one of the things -- I think one of the reasons “hat : 
we put over this matter of documents and depositions, 

looking forward to the several wecks’ break we vil necesserijly 
have in the case, was that we can get on with the other 


things in the trial and make sure we get all these loose 
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ends nailed down. 


There are ro surprises involved here. 

To the extent we have additional deposition 
lines or additional documents, they are not going to come 
as any great surprise, I think, to the defendants. 


Ve are talking about materials we a-o ali 
familiar with. 
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THE COURT: I think I understand your state- 


ment. Let me give my reaction. I assume that your 
opponents quite understandably would like to know hook, 


line and sinker what you are going to offer. 


rr — 


. ————T—T—P—PTPTPTPTPTPTPPTCTCTCTCTCTCTCTTT—767ç— r1—tꝛ 


I think that the plaintiffs and the defendants 
when the time comes of the obligation to specify precisely 
what they intend to offer. I have at all times indicated 
though, that as far as all parties are concerned, if it 
was discovered thereafter that although every designation 
intended had been in good faith made, there were minor 
additions which a party wished to insert into the record 


that would be useful to the Court, fair consideration 


would be given to those requests. I would rather 


leave it that way than to have you feel -- in other 
words, I think it's up to you and your colleagues now to 
make every effort to see that everything you want put 

in is put in, not at this moment obviously because you 
would simply have to waste time while you were examining 
the documents. 

I think it should be possible foryou certainly 
by the end of the week. And I don't know to what 
extent, Mr. Topkis, your ques^ioning of the witnesses 
will @pand on the designation of such material, I 
hope it won't. 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, NY., NY. 10007 TELEPHONE: CORTLAND 7-880 


i mbr2 2357 


è MR. TOPKIS: I wouldn't so claim, your | 
3 Honor, not the witnesses we have slated for this weei. 
4 THE COURT: All right, thea, in that case it 


may not be so vital but I think we should, before tie day 


is out, set a deadline for the time by which the plein- 


| 
tiff must dssignate the material and equally for the * 
dants. | 

Now, you genticaen and Miss Kearse, had indi- 
cated to me that you would like to argue on a motion to | 
grant judgment for the defendants, and I would be glad | 
to hear that. I suggest we take our usual ten-minute 
recess t this time. 

MR. TOPKIS: Could I Inquire, your Honcr, 
would you like us to go first or Mr. Hruska? 

THE COURT: I think the defendants would 
ordinarily go first. 

(Recess) 

MR. TOPK7^: If your Honor please, I will 
be, I think, relatively brief for a trial lawyer. 

The basic subject to which I would address 
myself is the classical one at this time of what has the 
plaintiff proven. The lovely thing about a courtroom 


is that it's a kind of crucible where you get rid of the 


talk, you gat rid of the pleadings, you get ric of the 
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verbiage and you get down to the question of what actual | 
hard facts are we dealíng with. 


I think that that the most that can be said 


here is that we are dealing with is a fear, a fear on the | 
part of CBS that if it tried direct licensing, it wo .d 
encounter disinclination on the part of ASCAP members to | 


deal with them directly; and this record makes it perfectly 


plain that if ever there was a fear which was not subjected 


to the test of reality, this is such a fear. 


By the test of reality, I mean did they 


try it? Did they take so much as one step? Did they 


ask anyone? And the answer, we have askei every 


witness, did you try, the answer was no. 
We asked every witness "pid you ever so much 


as talk to a scngwriter?" The answer was no. 


"Did you ever talk to a publisher?" The 


answer was no. 
So when we say, what have they proven here, 


the most we can say, it seems to me, that CPS hes put 


peopie on the witness stand, Sipes at any rate, who 


testified that he was afraid, and I asked him, your Honor 


will perhaps recall, I asked Mr. Sipes is there any other 


reason that you can think of why direct licensing wouldn't. 


That was 


work except disinclination, and he said no. 
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his testimony. It could not have been clearer. 

The difference -- well, let me put it this 
way -- a fear does not constitute a cause of action. The 
fear that somebody will boycott you does not constitute 
a cause of action for boycott; and so on the most basic 
level, it seems to me, CBS has fai tod to make out a case; 
because unless they can prove that we currently restrain 
trade the case must stop; and they haven't offered any 
roof on that point, with one exception which I will come 
2 in a moment, the so-called 3M incident, which didn't 
ínvolvs» then. 

We are dealing here with the classical 
distinction the courts deal with all the time, the 
difference betwean fact and fantasy or fancy. When 
Joe comes into court and says "John hit me, " Joe 
states a cause of action against John; bt when Joe comes 
into court and says "I am afraid John is going to hit 
me," he doesn't; and that is the distinction we are 
dealing with here. 

The courts ate moved to act, to respond, only 
when thare is reality, not fear. All of the evidence 


here, the evidence adduced on the plaintiff's case, 


is that if they did try direct licensing, it would 


work. Sipes said the only reason it wouldn't would + 
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be disinclir.etion and he had in mind, of coursa, that 
mechanisms are available, the Harry Fox Agency, Bernie | 
BRody, Mary Williams, they all license sync rights ell 
the tim and the testimony was that with some expansion 


to account for the fact that today it's not necessary 


license performing rights directly. 
I am not suggesting for a second that there 


wouldn't be a certain degree of perturbation and uncer- 


| 
to license sync rights to all compositions, they could | 
| 


tainty in the indutray if CBS announced it was going into ' 
the direct license business. It would be a change, 
of course; there vould be a period of shakedown but 
that is going to happen if you go to a per-use system, 
and to say that when there is change there is change is 
not to say that when there ie change there is a cause of 
action, because there might be a little uncertainty 
there is a cause of action. 

The 3M incident, that is the evidence that 
CES has brought before this Court to suggest that there 
is reality to thoir fear. | 

THE COURT: I suppose you could say even 
if there is reality to the fear, thet is still not a cause 
of action. 

‘NR. TOPKIS: I could | that indeed. 
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THE COURT: You would go on to say that the | 
fear is not real or at least that the 3M case does not 
prove it. | 
MR. TOPKIS: Exactly. What happened in 
3M? They went to 30-odd ASCAP publishers and signed 
up 24, 25, 28 of them, and some refused, they couldn't 
reach agreement. Most of the time one guy was sick, 
Herman Starr. Another one said he'd rather stick with 
ASCAP. No doubt about that. One did. 850? That 
certainly does not prove a mass disinclination even as to 
dealing with 3M back in 1964. What it hes prove, the 
3M incident, is that the vast bulk of ASCAP members with 
whom 3M tried to deal, dealt; and if anything, it proves 
that ASCAP members are inclined te respond, I feel 
when somebody comes in and offers them money. 
We have Leard here, I think, just two people 
realy talk about being disinclined or we have here 
evidence of two people being disinclined. First there wa 
Miss Marion Mingle who testified that she would be 
disinclined to take a job with CBS. Remember, she said 
she was *oo old. I don't think that constitutes a 


cause o7 action either. 
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But if you want to look for the enterprise 
in thís courtroom that is truly disinclined, I wovld 
suggest that this cord réveals only one -- CBS. CBS 
is disinclined to try direct licensing, and why that 
constitutes a cause of action against ASCAP or my friends 
at BMI, I don't understznd. 

New, we had,it is true, three producers who 
in at least  srmony, if not precisely simultaneous 
language, testified, first, mat if we went to direct 
licensing they wouldn't know what to do. Gee, they 
would have to call thousands and thousands of people. 
You could have cried your eyes out for them, until you 


asked them did they ever hear of Harry Fox and Bernie 


Brodsky, and then all of a sudden they realized tnat 


these awful fears were fantasies, they were nonsense. 
They too testified that the only barriers were disinclin- 
ation, they are afraid. 

Well, I don't know what to do about their 
fear. Psychiatry is not my line. But it is also not 
the business of any Court, so far as I am aware. 

CBS has suggested that it couldn't go to 
direct licensing, that there is & barrier in the way of 
direct licensing, I take it because of AGAC's existence, 
the AGAC contract with some customers. We don't know 
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how many. We know AGAC does exist and it does have a 
contract which limits the right of a publisher to con- 
tract television use. We don't know to vhat degree. 

But we know also this, on CBS's own evidence: We know 
that although there was similar language which would have 
appeared to bar licensing 3M, most publishers went ahead 
and licensed 3M. And we know also that this is none of 
ASCAP's concern.. If AGAC and some publishers have a 
contr:^^ that constitutes an illegal restraint of trade -- 
I have no idea whether it does or doesn't -- that is rot 
my problem, it is not ASCAP's concern. 

There was testimony by Mr. Lane, Burton Lane 
of - AGAC, that he did prefer to see negotiationss between 
3M and ASCAP rather than negotiations directly between 
3M and publishers, and he saidhis reason for it was 
very simple: Ho wasn't represented at the dealings 
between 3M and the publishers. All right, Mr. Burton 
Lane might prefer that ASCAP deal with 3M. But, Mr. 
Burton Lane did not say that he wouldn't be delighted to 


deal with CBS or anybody eise. His testimony was if CBS 


came to him he would Ëe delighted to talk. 


What Mr. Burton Lane's problem was was that 


nobody came to him, and that he resented, and I think he 
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was entitled to. | 
Now, there was suggestion also from CBS 
that problems lay in the path of direct licensing in the 
form of commercials in the can and programs in the can. 
We could not have less quantified proof than we have on 
that subject. Let's see what we do have. 
As to commercials in the can we had a witness 
who was as attractice as she was in error about her 


rights. You remember she had the idea that J. Walter 


Thompson had vested its rights in ASCAP. ‘he fact, 
however -- and this cannot be contradicted -- is that every 
ASCAP member, J. Walter Thompson included, has an abso- 
lute right to license. 

So for all of the commercials that are 
written specifically for J. Walter Thompson which J. Walter 
Thompson gets the copyright to, J. Walter Thompson has an 
absolute right to license the performance of those 
commercials on CTN or anyplace else. 

She didn't know what proportion of the 
commercials she used contained music specially 
created for those commercials, what proportion was public 
domain, and so on. So the whole commercials in the can 
business is at best totally uncertain, and I think we come 
to putting in our proof we will be able to demonstrate that 
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it is a figment of the imagination totally. 
T3E COURT: Of course, we must remember Miss 


Preston's testimony remains to be completed, although she 


| 
| 
has completed her direct testimony. 

MR. TOPKIS: Exactly so. Your Honor "— 
who it was who insisted on bringing out the quantifica- | 
tion of her testimony. | 

There is also the matter of programs in the | 
can. There was testimony fram Mr. Sipes that CBS has a 
vast inventory of programs in the can. But he didn't 
tell us and we haven't seen the contracts as to where the 
performing rights for the music in those programs 
lie. 

So to what degree any of them contain music 
which isn't today available for performance on CTN we just 
Gon't know. 

But there is a point even beyond that. This 
whole business of CBS being terrifíed that it will be 
held up by songwriters and song publishers because the 


songwrit- q an. publihsers have CBS by the short hair 


because of the music in the can, that is nonsense, with 
all respect. 
Hal Berman, a witness called by CBS, testified 


the same situation existe as to sync rights with a program 
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that has already been made and the publishers ard the 
copyright proprietors routinely grant the rights. They 
don't try to hold anybody up. 


Now, why is that? Mr. Berman gave us the 


| 
| 
| 


explanation too. It's becauee they want to deal not only 
today, but tomorrow, end if you hold up somebody today, 
most particularly, if you hold up CBS today, your 
chances of dealing with CBS tomorrow are at best minimal. 

So the whole idea that CBS has to quake with 
terror because of the m-terial in the can is, I would 
submit, so much nonsense, again, so much fantasy, not 
real evidence at all. I think Mr. Bermans's precise 
testimony was that publishers all know that we have to iive 
together in this industry. 

I finally come to this, your Honor: Mr. 
Sipes admitted on his testimony that this whole idea 
of a per use licanse is really an idea of a nor-use license 
because CBS would expect that all of its packagers would 
obtain music performance rights directly anc the per use 
license just wouldn't operate, except in the most 
extraordinary circunstance, news programs and such, where 
music suddenly and spontaneously was interpola-ed. 

That too creates grave doubts as to why it 
should be that 99 per cent direct licensing witt one 
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per cent per use is great but 99 per cent direct licensing 
with one per cent either blipped out or arranged for by 
program or arranged for by very low blanket rate or some- 
thing like that is so terrible. 

And actually it's funny, the way tbe proof was 


offered to this Court is to out of keeping witn reality 


of the world with which we are dealing here. Your Honor 
saw three producers on the witness stand, Surga and 
Wright and Vincent, all of them producers of variety 


shows, a 1 from the way they testified you woli have 


bulk of CBS programming. We know now that this year 
there were three hours of variety shows plus an occasional 
speciál pe: week and next year there are oniy go: ng 


to be two, and there was some hope, some attempt at 


m c B à 4 —- . —— 2 


| 

| 

| 
gotten the impression the variety shows were the vast 
rehabilitating that sad situation by having Mr. Sagelstein | 
I 

| 


l 

5 testify that he foresaw a great jump in variəty :hows 

m somewhere down the pike. Okay. I don't real.y 

ài believe that that is the way you save a recori, oy having 
- somebody express a hope. 

2 The real facts of this industry ara, ad indeed 
pa CBS programs are in evidnece, that nearly all of the pro- 
5 gramming on CTN is situation comedies, dramatic shows 
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game show: , daytime serials, and so on, for all of 

which the standard pattern is to use music created as 
theme and backgroundmusic for those shows, and there 

is no reason in the world why, when CTN's packagers and 
producers get the sync rights for those shovs, they can't 
get performing rights, and if they don't get sync rights 


today they can sursly get performing rights b; calling the 


people they would call for sync rights, namely, Harry Fox, 


i 


Bernie Brody, Mary Williams. 

We are dealing here, your Honor, with fantasy 
and nothing more. We have been engaged for four veeks 
in a search for evidence. With all respect, we have seen 
none. And so I submit this case should end right here 
and you shouldn't go on with another three or four 
weeks. 

Thank you. 

THE COURT: Thank you, Mr. Topkis. 

Miss Kearse. 

MISS KEARSE: Your Honor, without duplicatiig 
Mr. Topkis's argument, in which I concur, thre is just 
one point I would like to elaborate on, and that is that 
the disinclination that we have seen in this case is 
the disinclination of CBS to ' attempt to obtain direct 
licenses. 
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p F t 
m 2 I simply want to point out to your Honor | 
| 

d 3 agaia that during the first six months of 1970 CBS was not 


licens.d by BMI. The reason that CBS has advanced for | 
not attemptingto get direct licenses is that CBS has had i 
blanket licenses and that to attempt to get direct 

licenses wonld mean that CBS would be paying twice. But 


as of the time CBS started this lawsuit it was not 


licensed by MI at all. So it had no reason for not 


attempting to get direct lice.ses during that period of 


(aeee « 

I think this underscores very well ~he fact 
tht the disinclination in this case is the disin-lination 
of CBS and not the disinclination of anyone eise. 

THE COURT: Thank you, Miss Kearse. 

Mr. Hruska. 

MR. HRUSKA: I think what these argument: 
point up, your Honor, is that we are de^ling here very 
fundamentally with an issue of law, and I think it would 
be helpful to spend just a moment to put that in per- 
spective. 


We all know, and I won't dwell on it, that the 


case is governed by the Sherman Act, and vs all know thit 


the Sherman Act prohibits the monopolisation of markets 


— 
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and it prohibits combinations and mnspiracies and 
agreements in restraing of trade, and what that means, 
cutting through 83 years of precedent, is that if there 
are two ways in which a market can function, oae way 
which permits competition and aaother way that 

utterly eradicates it, then tha way which permits competiti 
must be preferred and it must be establishad, and it must 
be established in any suit brought by the government or by 
private party withstanding, and that means, for example, 

a customer who is forced to buy from a combination of 
sellers which combin.tion has arranged things in a way 
which forcloses competition, and that is so irrespective 
of any claim made by the combination that she absence of 
competition is 9001, it's good for the arts, it s good for 
the sciences, ood for the widows, good for the orphans, 


good for the »merican flag. 


social, economic, political, philosophical decision 


| 
| 
| 
all that is irrelevant, because the basic- 
| 


about what is good forthe pulllic, competition or no 
competition, has already been mada. It's been made by | 
the Congress in theform of the Sherman Act, and the Shermai 
Act says, in effect, as interprete^ through the years 
by the Supreme Court, competiti«n is the rule, not nc 
compe-cition. 
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Now, in this case we are dealing with a 
market which is obviously not competitive. There is 
sbsolutely zero price competition that now goes on in the 
licensing of performance rights to television networks. 
And why is that so? Well, ASCAP offers -- and I will 
talk in this case about ASCAP; it's easier, and we have 
the stipulation with BMI -- ASCAP offers a blanket 
license on a take it or leave it basis and a blanket 
licensee cannot directly deal wit}. ASCAP members without 
paying twice and there can't be eny price competition 
without direct dealing. Tt's that simple. 

Now, ASCAP defends ‘his ase. this non- 
competitive system, primarily on one ground. It says -- 


we just heard Mr. Topkis say it -- "Don't take our 


bl kot license, don't. pay twice, try getting ¿long 


entirely on a direct dealing basis." 
In other words, ASCAP offers an alternctive to 


this non-competit.ve system. The alternative is th« 


bypass. 
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Now, there is no question in the lew that if 
a combination of sellers seek to justify the existence of 
a non-competitive system on the j-ound that the customer 
has an alternative, and that alternative would put the 
customer at a handicap, at a competitive disadventage, then 
that proffered alternative is not in reality an alternative : 
at all. 

It does not justify the continued existence 
of the non-competitive system, because the competitive 
disadvantage means that as a practical matter no onc will takc 
the alternetive, and if no one takes the alternative that 
means that the non-competitive system will remain in effect. j 

Now, in the Associated Press case, which is 
a very important case, a combination of newspapers that 
ran the Associated Press, the AP, that combinat:.on 
that since there were other news agencies available to the 
newspapers who had been foreclosed from the AP Service, 
it was not a violation of the Sherman Act for this ccmbina- 
tion of nevspapers to decline to sell the AP Service to 
their competitors. 

In fact, the Supreme Court noted in passing 


that competing newspapers had gotten along without the AP 


Service. 


| 
| 
| 
| 
| 
| 
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But the Court rejected the AP argument on the | 

ground that: even though competing newspapers could vet along} 

without the AP rr ice, a newspaper without. AP Service 

is "move than likely to be at a competitve Jisaivantage,” 

and that the grounds proposed by the AP comb/netion in justi 

fication, that is, that some alternative existed whic. 

would enable other newspapers to get along, wou.3 "fly in the 

face of the language of the Sherman Act" and "woule make 


that law a dead letter.” 


| 
| 
Now, also as a matter of law and I bolicve 
common sente, if the al zernative offered by thc :ombiínatica 
here had ertailed, does entail a risk of competitive i 
disadvantace so high that no reasonable manager of a tele- | 
vision network would take it, then again it is not a real 
alternativc, because no one, by definition, wii: take 1, 
and if nobcdy takes it, the condition of non-competition» 
will remair, nd that I believe is basically “he issue «i 
this bypass question, cn this bypass point. 

But ASCAP says the customer here, CES, ha: 
the burden of proving that the alternative entails a high 


risk, a competitive disadvantage, and that CBS cannot 


prove that unless it takes that al'»rnative. In other worc 
unless CBS or until CBS attempts to bypass and injures 
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itself in the process, CDS cannot maintain an injunctive | 


jnb-3 
action to recreate the condition of competition which 
this present system now precludes, 

How, ha: is not the law. The law does not 
require that a private antitrust part y, private Attorney 
General, deliverately subject himself to injurious or I 
think in this case more realistically ruinous acts as a pre- 
condition to the mainterance of an antitrust action. 

If it did 1: would mean that every «ime a 
cartel of sellers suggested an alternative to a buyer the 
buyer would have to tr; it and fail before he could suc, 
because thc cartel "ld argue until the buyer ricd it the 
competitive disadvantage or he risk of competi-ivc dis- 
advantage s speculative. 


Now, you could envision a situation in which 


all t:e steel companies of the United States go: togeth 


and fixed prices and a privato party, a customer of 

taose s zel companies, brought a lawsuit, and the steel 
companies would say, "Well, this customer hasn't tried 
bargaining with the Japanese steel manufacturers, Maybe 

if he did that he wouldn't come out go badly. lic ought to 
try it, because until he trics it the effect on this 
particular customer of the domestic price fix i: speculative. 


That is nonsense. That is not the iaw, can't 
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possibly be the law. 

In this situation we could envision ASCAP 
saying to CBS, "Try another alternativo, try »ublic 
domain music. Maybe you can get along with that. We won't 
know if you can get along with that until you “ry it." 

Or ASCAP might take say only 50 per cem of its 
members rights, rights to music, and say to CBS under 
those circumstances, "Try getting along with the other 0 
per cent," and until we tried tht and failed w^ would hav. 
no lawsuit under ASCAP's theory. 

That is not the law. 

In this TV Signal agaiist AT&T case, bis 
recent Eighth Circuit decision which I previously mentioned 
-- by the way, the cite to that is 462 F. 2d 1256 -- the 
telephone company, which had an exclusive deal with the 
plaint iff's CATV competitor. said to the plaint iff, "Try 
using the electrical utility poles. In other words, ou 
don't need all our AT&T poles. You don't have to strain 
our wires and/or poles. We have a deal with your competitor 
on that. Try using electrical utility poles. A lot of 
CATV companies use electrical utility poles and you might 


like it. Try it." 


The Court i3 that case held that the use of 
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electrical utility poles, the use of this alternative which 
was proffered by the AT&T, was a defense and that the AT&T 
had the burden of proving that electrical utility poles 
would not cause the plaintiff a competitive disadvancage -- 
those are the words of the Court -- and certainly the 
plaintiff did not have to actvally try electrical utility 
poles and then come back to tie Court and say, "Now look, 
Judge, we have tried it, it hasn't worked, because we are 
suffering a competitive disadvantage." 

You don't have to go through those steps to 
maintain an antitrust action. 

The victim of an antitrust viol tion, the customer 
of a cartel, always has theoretically some .l<ernative. 
Fo- example, with enough time and enough money he can 
. .4facture the product himself. But if all suz} alternatives 
had to be tried by such a plaint iff, why, we wcujld write 
the injunctive provisions of the antitrust laws richt 
off the books. : 


ASCAP says in its brief -- didn't ment on it 


i 
| 
here -- that its theory is based on the Second Circiit decisipn 


| 


in the American Manufacturers Mutual Insurance Compaiy 
against ABC case, The plaintiff was better known, is 


better known, as the Kemper Insurance Grou». 
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In that case the Court held that ABC could not 
be accused of tying, that is, of refusing to sell to the 
Kemper Insucance Group the right to place the Kemper commer- 
cials on less than all of the ABC network lineup of stations 
because Kem»er had not really persued its request for less 
than all the stations and the context in which it had made 
the request indicated some question about the seriousness of 
that request. 

I think that is a fair summary of the ccmplicate 
fact situation. 

To make a fact patterr of that nature even 
roughly comparable to this case wc woul have to chanje the 
facts in two key ways. First of all, we would have >? 
have a situation in which ABC fletly refused to sell to 
Kemper suything but less than all the stations. That wouid 
make it comparable to ASCAP's rcfusal to grant CBS a per use | 
license. And then we have to have a situation in which ABC 
said to Kemper, "You don't like our tying offer, devl 
directly with the stations, try that alternat “e, see if 
you can buy time directly fron the stations." 


Now, had that argument been made by ABC it woild 


have been perfectly obvious that ABC would have the 


burden of proving *hat that alternative to its tryinc 


arrangement did not constitute a competitive disidvantage 
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or high risk of competitive disacvantaje, and certainly 


Kemper would not have actually had to try that before it 
could maintain an injunction action against this tying prac- 
tice of ABC under my assumed set of facts. 

In other words, your Honor, tho undesirability 
of a bypass is not an element of cour caus? of ection, in 
the same way that the undesirability of elecrrical utility 
wire arrang2ments was not an element of the TV Signal 
Company's cause of action. It is ASCAP's clair that such 
an alternative would afford the competition which .3CAP's 
blanket license only policy precludes, and we kncw m-re 
have to try that alternative, your Honor, to maintain this 
suit than w2 would have to try any other alternative that 
ASCAP could dream up. 

Now, I have mentioned burden of proof in my 
discussion. I would like to pass that for a noment. 
think it is clear that ASCAP has it, but I also think 
evidence is so clear, given the legal standard we are 
with, that it is going to end up nct making thit much 
difference who has the burden of proof. 

That standard is if the alternative go a non- 


competitive market condition entails competitive dis- 


advantage ox a sufficiently high risk of competi-ive 
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disadvantage that no one as a practical mattor will take 
that alternative then that aiternative is not a justifica- 
tion, not an excuse for the non-competitive conditicn. 

Now, what does the evicence show about that 
risk of competitive disadvantage? Well, we rtart of: with 
something very, very striking indeed, and that is a stipu- 
lation between the parties. That stipulation has two para- 
graphs pertinent here to thc point I am about to mike. 

Paragraph 13 of the stipulation says, in effect, 
that there is some portion -- 

THE COURT: I thiak it would be better, in 
view of the importance cf the stipulation, if you seventh, 
read what it is you have in mind. 

MY , HRUSKA: All right. Paragraph 13 and táis 
is highly convoluted language that was tho result of 
endless hours of negotiation -- "There is a portion of the 
per formance rights to ASCAP music appearing on CIN 
programs as to which it would be relatively easy for TTN or 
producers of CTN programs to negotiate for licenses diiectly 
with the owaers of the performance rights to sail music. 

There is a portion of the performanc: rights 
to ASCAP music appearing on CTN programs as to wiich it 


. 


would be impracticable for CTN or such producers to negotiate 


! 
| 
! 
| 
1 
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for licenses directly with the owners of the performance 
rights of said music." 

Then there appears in brackets a reservation, 
which says, "Without limiting the party's rights to adduce 
and offer aiditinonal proof with respect to any subject, 


both parties specifically reserve the right to edduce and 


Paragraph 12 says, If CTN chose not to have 


an ASCAP license, the prodvcers of CTN programs did nct 


ü 
i 
{ 
offer proof regarding the :feasons for such — 


obtain such licenses, and NPCTN and ABCTMH hac such 
i 
licenses, in other words,black list, to the extent that CTN i 
i : i : | 
or the p-oóucers of CTN programs did not ctherwise obtain the 


performance right: to tho AS P music which they desire to 


use on CTN programming. 
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OTN would be at 2 competitive lisci'intaág2 
vis-a-vis kDCTN and ABC'N. 

What this means is, to the extent that CN 
cannot obtain what in Pcragraph 13 we cali t he obtainable 


music, in effect, CTN wouid be at a co:;petitiv. cisadvantagc 


— ———— — — 


There is some portion as to which it wouid ne 
impracticable :0 obtain rights. That is Paregrep: 13. 
Paragraph 154 in effect says in a hypzss, 
the failure to ob:ain that which is imcracticeblc, wo ld 
place CTN et a competitive disadvantage vis-a-v:s 


NBC and ABC. 


How, on the eve of this trial,verijiv on che eve 


of this trial, ASCAP suddenly took the positior that th» 


unobtainable ox inaccessible or impracticable portion of 
CTN's requirements was de minimis, and that the competitive 
disedvantage involved was inconsequential. 

This is a letter from Mr. Topkis to myself. 

I don't believe your Honor that parties sti-ulatc, 


Lj 


parties particularly in antitrust action, cf this impor:an cc, 
execute a stipulation regarding de minimis amourts or 
inconsequertial competitivo Jisadvantajes. Y think thi: 


stipuletion is clear on its face despite the corvoluted 


lancuage, I think the substance is quite clear, and tnat 
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in erd of itse:;f it requires a finding against SCN on 

the very issue on which ASCAP is principally defending 

this action. 

ASCAP relies on fact that Paragraph 13 
reserves to both parties "The rights to adduce ard offer 
proof regarding the reasons for such impracticabi lit.“ 

It does not however reserve to ASCAP the right 
to contend that there is no competitive disadvantage 
flowing from the impracticability or inaccessibility. vnatevii 
the ressons, and there is no reason for thc impracticabi lity ! 
which ASCAP can offer which would remove the leg2l sic- 
nificance of the fact of competitive disadvantage. 

Let me ge: to those reasons and the problemes 
with which CTN would be confronted in a bypass, Lecause I 
think those reasons ard those problems do nail this cowr. 

THE COURT: Well, I don't mind your d:scussirg 
that issuc, but I would like you to begin to relate them 
to the legal questions to the actual testimony that we 
have had to date too. 

MR. ERUSKA: I am just about to do that, vou; 
Honor, precieely because the problems that CTN would “acc 


in bypass, the problems about which we aav« had evidence 


in this case, are the foundation for the finding, even 


apart from this stipulation, as to the high risk that wold 
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| confront any manage of i. television network in considering 
the bypass; and as I have said, your Honor, i believe 


that. if that risk is so high that no reasonable marager 


~ 
r 


would take it, then the alternative, the bypass alternative 


7 


is more apparent than rcal. 


é | 

; Let me start with music in the can. T his í 

c : believe is a very obvious and very significant p wblen. 

" | CBS, we have that testirony, CBS has uowards of $100 millior 

21 of programs in the can, inventory. All those programs have 

T recorded music and those programs are not usable unless 

i i performance rights can be obtained to that music. | 

m Mr. Topkis suggests that all thosc copyright | 
4 

- proprietors, all the people who own that music, cre joing 

* to be very reasonable. They are not goinq to hold C3S up 

16 ! because they want to deal with CBS again. Well, thc 


fact that woulcn't down here is that every one of those 
proprietors has artificial leverage, artificial in the 


sense that it is not attributable to the song. It is 


——————— tt ts 


20 attributabl» to the fact that the song is in the car. 
2 Now, a businessman looking at hard reality, he 
2 | may hear from r. Berman who says our people are always 
2 quite reasonable whenever we catch you with music in the 
can, 
But how likely is that to happen in today's 
2 
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world? When a businessman looks as this on a massive 
scale, 100 million or more dollars worth of inventory, 
tied up with this problem of artificial leverage, 1 dor't 
believe thet a businessran in his right mind is going to 
willingjy confront that problem, and tnis cies in vun the 
risk. 

ASCAP has suggested we might cure that problem. 
It is kind of a strange proposal. What it amounrs to it we 
start cut, Day 1, we have $100,000,000 worth cf inventory, 


and we get a bianket license for a period of veers, and 


during that period of years we kind of work cout that inventce^y: 


that is all covered by the »lanket license but v. directly 
license everything else, sc that at the end of thc period 
we get ovt from under and vhat about tne fact that we have 
directly licensed at the same time that we had o blanket 
license and we are paying twice? 

Weill, that's easy, he says, ASCAP will ^ust go 
to the consent decree court and say, "Just give us 4 -eluc- 
tion, we just spent ter million dollars, or whatever it is, 
ever the last five years, buying performance richts, deduct 
it retroactívely from the blanket license fee." 

Now, first of all, in dealing with 4 publisher 
I think that is going to be kind of a funny transaction 


to approach the publisher and say, "We'd like a direct 
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license to Up A Lazy River, and the pu. 
don't you have ən ASCAP license?” 

Lni we said, "Ves, we have an ASCAP 
but yo. tec we want to bypass Asche, we want to i 18.3 7OUr 

crcauiízatioun, so We want te, even tio: 

invety«. paying twice, shy don't you 5:11 us e 
that. mac?“ 

He is going to think we ar: crazy. 
action is coing to be so curious and strange thet i! 
the kind of transaction I think inthe first piace th:! 
businessme: are ordinarily p pne jo i but ever assu 
ing that ycu can make deals like that an shonid cointi 
out here tlat if that publishers gives you a liconsc, ect. 
license, hc dogsn't get tho ASCAP distribution. Evia 
though «he song is covered bv the ASCA? license  bloak:t 
license, tiat oublisher if he grants a direct .icersce, 
doesn't get distributions, and thaá. s going to affect “nat 
transactior:. 


But even assuming you make transactions 


like tnis you sti!l have to qo to > consent aecree ccurt 


and run the risk chat maybe, just maybe, you won't cot a 


retroactive: ređac ion between the consent decree dase. 
say anything about licenses like this or retroactiv 


reductions and we have in the Shenandoah case, «0 
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Circuit a very strong holding to the exfcec' thar if 


LEE 


consent deccee doesn’t expressly pr ovide foi a (art 


type of license, then the user has no rignt te 
under the consent decree., 

His full zemedy is the antitrust Laws, 5. 
the consent decrec, he is bound by the metes d pou 
express language of that decree. 

Docs a customer really have to yo th:-ouct 
Kind of silliness to reach a competitive mamet and 
his imsic in the can pro>lem? Particularly wien it is 
so obvious «hat it is not going to solve the pr.'lc , par- 
ticularly when it is so obvicus that nc rational usinzs nan 
is going to gamble on a consent decree cours givine him 
a reduction which the consent decree doesn't provis :c 
and even if it did you wouldn't know wnat tho amount She 
reduction wculd be. 

Now, commercials ir the can. Another very, ‘ry 
bad protlem. There is no queston but that there s 5cne 
pertion of the music recorded cn pre-existing cormercialz 
to which the advertising agencies do not ovr the csicht to 
make that network performances. 


We have hear.. from Miss Preston on that point, 
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\ TES COURT: iv. ruska, assumirg chet is so, 


woulén’t the prall en be almost identical there to music in 


tne cai? 


MR. HUSKA: Well, ic is certainly c’«sei” 


&licnoó, The additional feature is this, your ‘ionor: 


Comer i: is are really the life blood of the television: 


network business, and when a manager of a television network 


— fti 


confronts thc prospect ‘hat the advertising ugencies are 
goircg to have big preblims in getting their comacrciais 
on fis network, that is not an irrational fear. 


THM COUPT: I understand the siqr if te ince cf 


NS 


the subject, but that i: different from what procf w2 


have about it or whet — 


e a - 
— ˙ w re 


MR. HRUSKA: Ail right, I agree with your 


2d 
LJ 
é $ Honcr there is no point debating what Miss Preston said 
i 
i or wha the J. Walter Thompson contract provides fc) it 
1 * is going to speak for itself ard I think it makes it 
LU 4 2 
c crysta* clear that the writer has a veto right on an" 


om & licensing of that commercial other chan through ASCAP, but 


25 

22 the iaxcuage of the agreement will speak for itsclf. i 

M THE COURT: That is true even where J. Waiter 

2 Thompsor, whatever the subsidiary's name is, the owno- | 
i i 
af " 

t Vy 


of the copyright? 


MR. HRUSKA: Absolutely, that is what this form 
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of agreement making J. W.T. the "owner" says because  : is 
subject to haying the music licensed through ASC;', That 
is what it says in words. 

Once the music is not licensed through ASCAP, 
then the publisher J.W.T. Publishing Company cannot icense 
without the writer's consent. | 

THE COURT: As you both say, the contract control 
on that. 

MR, HKUSKA: Yes. I think Mr. Bret-ler's testi 
mony on this point is v interesting too. He said that 
it wouldn't be correct in dealing with an advertising agency 
on published music, it wouldn't be correct, he said, to 


collect iwice. It would be a double -ayment and it «would | 
a sleeping aivertising agency that doesn't know zhe rules of ` 
| 


' 


16 


17 


the game and we might sock it to them. We just wouldn't do it 

to a customr. Under the structure in which we operate it | 

would be highly unethical. There is no reason t» charge | 

an advertising agency a performing fce for what hẹ: can do 

the minute he sells mat jingle and it is accepted over the ijir., 
THE COURT: I am not quite sure why you bring 


"5. be very unethical on our part. He said, "We might fin! 
9 


that (o my attention. 


8 8 8 
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MR. HRUSKA: Simply because it shows your 
Henor that it is so implausible that an advertising 
oganecy would actually buy, pay additional amounts of money 
^orthe right to use published music in a commercia) -- 


such as Up, Up and Away. 
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THE COURT: I may belſeve thetthat is true, 


but I don't know that Mr. Brettler's testimony says that or 
| 
MR. HRUSKA: He actually said that he did not 


simply says he wouldn't charge twice. 


charge twice; and that this is an explanation of his 
reasons. 
Now I think these two problems in and cf 


themselves, commercials in the can and -- perhaps 


in the can are dispositive even without the stipulation-- 
are dispositive of this bypass issue, of the fact that this 
alternative of a bypass entails a risk so high that no 
manager of a television network would take it. 

Now we come to the -oints of lack of 
machinery and disinclination and I'd like to treat them 
together bacause to a very large extent they go together. 


On the lack of machinery, again we nave a 


| 
| 
| 
| 
| 
| 
| 
| 


atipulation which says in paragraph 16, I think it is, 
"Very few individual broadcasters have ever requested 
performance rights licenses directly frem individual 
ASCAP members. It shall be deemed” & d this is the 
important part of it -- "It shall be deemed that ASCAP 
members have not established facilities or procedures 
for processing such requests.* 

This again is an obvious point and that is 
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why we stipulsted to it. Why inthe world would 

music publishing companies create facilitées for even 
processing users' requests for direct licenses? No user 
asks for direct licenses. ASCAP has always handled 
that. That is in effect the publishers' facilities; 
machinery, ASCAF. 

I think iè is also clear that if any 
television network were to attempt a bypass and tiere 
were no machinery, tha* every time a producer of ¿ 
television program wantec a direct license he'd hare to 
call out cf the blue, find someone to call and 
call out of the b!ue tc a publisher who wasnot set up, 
pre-conditioned to deal directly; that that would be an 
unanswerable problem for a good long period of time. WE 
don't have much time here. That is another point I will 
come to later; and we are not talking about two 
variety programs, not even two measly variety prograns 
as Mr. Topkis referred to it thi other day. 

We are obviously now at a low ebb on musical 
variety prograas. We got testiiuony from Mr. Sipas and 
Mr. Siegelstein that that will almost inevitaably go 
up, the networks are actively seeking more material, more 


a Las 
performers to sustain wüusical variety programs, ani tY: 


it stands to reason they would. 
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THE COURT: Well, I am not sure whether 7 
think the quantity of music that you want to use is 
terribly important anyway. It seems to me that you are 
either entitled to buy music on one basís or another 
basis, you are eight right about the fact that the pre- 
arrangement is illegal or you are not right about it. 

MR. HRUSKA: There is one striking factor, 
your Honor, and that is that ASCAP gave us a list of the 
top 14 publisher groups and the credits gener:ted by those 
groups in total and on CTN; and it turns out -- these are 
the old line publishing companies, Warner Brothers, 
Chappell, Morris -- in fact all the publisnors who did not 
deal with 3M and some others besides -- and those top 
14 groups alone generate 45 per cent of the total ASCAP 
credits on CTN; so in terms of publisher music, that is 


a very, very big shrug. 


Obviously music, pubiished music is being 


used on programs other than those nowthree next season. 
two variety programs. Last year,I think it vas, ve had 
mor@ than 70 specials, all of which used music. In fact. 
there were I think about -- 

THE COURT: Mr. Hraska, 1 going to ask you 
to condensce the remainder of your remarks. You have -- 
I didn't want to cut anybody off but you have taken a 
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good deal lonjer than everybody else getting close to 


lunch hour and I would like you to wrap it up with 


we stepped into the courtroom; in the light of your legal 


framework which I agree with you is important. 


| 
regard to what you believe that ycu have proven since | 


MR. HRUSFA: I think we have established this: | 
I certainly think we hove established that a bypass attempt. 
by a television network would be an utterly irresponsible | 
act; that it would -- | 

THE COURT: You mean irresponsible to its 
stockhoiders? 

MR. HRUSKA: Irresponsible to the stock- 
holders, that is right. When you are dealing with a 
television network, it's so much easier to lose audience 
than to recoup it; where you cannot sustain this sort of 
injury for ahy appreciable period of time, when the 
people you are dealing with know you can't sustain it for 
any appreciable period of tine,know you are on the ropes; 
I think the evidance that we put together here establishes 
so clearly that CTN in fact would be injured, but it 
certainly meets the standari of a high risk of competitive 
injury or handicap. 

We have collected here in the depositions 
an extraordinary, absolutoly extraordinary series of 
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admisdons from publishers about their attitudes concerning | 
direct licensing in general and a bypass by CBS in diii 
lar,'self annihilation,” says Mr. Brettler; "the end of 

the road for me as a publisher," says Mr. Morris. "I 

will take you off the list," says Mr. Vogel. And Mr. 
Vogel, who was ridiculed by ASCAP, Mr. Vogel has one of 
the strongest catalogs in ASCAP. As a single man not a 
publisher group he is almostalways in the top 50 ASCAP 

list of publisher distributions. 

THE COURT: I get your point on that. 

You want to E on? 

MR. HRUSKA: All right. Now the signifi- 
cant thing on the 3M incident, I must mention that, your 
Honor, that incident is significant really because of the 
immense difference between what 3Mwas doing and what 

ASCAP is suggesting to CBS tht it do. 
We had in the 3M incident 3M going off 


finite limited number of compositions, 700 of them. 


3M had almost six montis: to do that. They started it 


October 21, 1964 and they had until April, and they had 
to know byApril because they wanted to record in June. 
They had a good dea. of time. 

Also this was a brand new source of income 


for the publishers that they approached. It wasn't takin 
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anything away from those publishers and they knew if 

they dealt the project would go ahead and they would have 
no income and it was significant if they didn't deal 

it wovldn't go ahead so they'd lose it. 

And there was no real risk to the system. 
This was not a situation where they really ought to have 
concerned about a domino effect. 

THE COURT: I take it: that you contend that 
the testimony about the 3M incident here proved “hat 
even if there were all those -- that the taking into 
consideration that there were all those benefits “or the 


publishers, that evenif were all those benefits ard all 


those factors which would be according to you any way 


easier and smoother than what ASCAP and CBS shoul do, 
that even if all those things were taken into consideration 
and there still was resistance then it is reasonable 
tobelieve that there would be substantially more rusis- 
tance if you tried it. 

MR. HRUSKA: Grains of sand compared t5 the 
watermelons as Mr. Brettler said. Andwe introduce! tlis 


not simplyto show the pattern of rejections and accep- 


tances, although it's significant that nine and the 


biggest nine turned this down, but to show the pattern 
cf thought processes. Everyone of those publishers 
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approached, with very limited exceptions, expressed -- 
some concern connected with ASCAP. The reasons were no 
matter what else they said there were reasons tied into 
ASCAP. The publishers who didn't say that simply 
said they would not entertain the deal, and this Warner 
Brothers thing, why in the world does the business of 
Warner Brothers have to come to a crashing halt becau:.: 
Herman Starr is not feeling well. I mean for e big 
company like Warner Brothers to turn don . deal like this | 
which probably would have generated a half a million dollar 
for Warner Brothers, because Herman Starr was in the 
hospital, is a very odd reason. s 

Now, Victor Blau ~- 

THE COURT: I understand thegeneral outlines 
of it and I don't think you need to argue at tiis point 


the details of each item of testimony. 


HR.HRUSKA: All right. Then what we 


come to is the question of market functioning. I dort 
know whether the point has been abandoned by ASCAP but 
at one point in this case at least we thought we had a 
contention that this market would not function under # 
per use tem. C? course, that argument would be incon- 
istent with the idea that t^e market would funtion from 


CBS in a bypass. Pernape that is why we haven't heard 
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a great deal about that. I hon't think there is any 
real question about the fact that the market would function 
in a per use system because I think with a court holding 
which is a necessary predicate for the establishment of a 
per use system, and the self generating machinery which | 
the witnesses have tüked about, it would work. rhat | 


is r of the many reasons we 4id call these producers and 


programs because they also did other things and they 


one of the main reasons we called them from variety | 
| 
| 


testified about that, because if they could work under this 


system, if they had no quajms about it, then it shoul 
work, that is absent a saboutage. If there were | 
saboutage, that is, if members would pull their music 
out of a per use license and then make themselves inaccissi 
ble, that I think is going to be detected. It's a risk 
your Honor knows we are going to run that risk because 
we put the letter in at an early stage in this case but I 
think it's a manageable risk. We are prepared to run it; 
and obviously if it were detected, we would have to take 
some recourse about that. | 
The only other part of the case I think may be 
worth mentioning now is thi$ per program idea. I think 
the per program license is obviously and inherently more 
restrictive alternative than a per use license; “i.v 
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it requires attempting to bypass ASCAP a program at a 
time rather than a song or use at a time. There is no 
justification for those restrictions. It's nc more 
difficult to administer a per program license than it is to 
administer aper use license. In fact, it's evon more 
difficult because in a per program license ASCAI 
would have to end up auditing the finances with respect to 
each program. and that can be a very, vury messy ousiness. 

The one last point I want to mentior, your 
Honor, is this: At a relatively early tage in this case 
ASCAP was maintaining the test here is whether «r mt 
the per use system constitutes a less restrictive 
system, that ie less restrictive on competition of the 
precise testimony. That seemingly is now ab:induned. 
ASCAP is offerirg a test which is called the resonable 
actommodation of interest test; I would say on that, 


your Honor, the Sherman Act does not talk about reasona»le 


accommodation of intereát. It talks about competition, , 


that is the goal, that is the standard, it's the tes* in 
this case and I think we have met it. 
THE COURT: I thiank you, Mr. Hruska. 
Gentlemen, Miss Kearse, it seems to me that 
as long as we are so close to lunch hour it would be 
foolish to start a new witness at this time. We will 
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(Luncheon recess) 
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AFTERNOON SESSION 


2:20 p.m. | 
MR. TOPKIS: * i your Honor please, | 
before we begin, my attention has been called to the 
fact that your Honor had deferred ruling on the 3M contra 


with various ASCAP publishers that we had offered. They 
were designated as AX193 to AX223. Your Honor will 
recall you deferred ruling on th. ^ admissiblity pesding 
advice from Mr. Hruska as vo his position. 

MR. HRUSKA: Mr. Baker will handle that. 

MR. BAKER: Your Honor, with the benefit 

of the transcript, I tried to review those documents 
overthe weekend and there is some confusion as to 5 

which documents, at least in my mind. .^ey intend to 
offer. | 
For example, AX201, which the record indicates| 
is the same as Plaintiff's Exhibit 584, is an 

agreenent on the M2100 machine, which has nothing to do 
with the M700. 

Now, it is conceivable that the transcript 

is unclear, but what I would propose as the easiest way 
to do it is simply for them to give us a copy of each 
document they propose to introduce with the number 


on it. 
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THE COURT: Let me ask you this: DOes 


CBS raise any objection -- I don't mean do theylike the 


idea -- do they raise any legal objection to the admission 


of all 3M‘contracts that are offered relating to the 
M700 project? 
MR. BAKER: No, sir, not as long as those 


contracts are both complete and signed. 
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COURT: Are you offering anything else? 
TOPKIS: I don't think so. 
BAKER: My problem is, I can't reveal 
them until I am absolutely certain which ones they are. 
MR. TOPKIS: Why don't we go outside of the 
courtroom time and maybe Mr. Baker and I can co it. 
THE COURT: Yes, I will ask you to do that, but 
I will make a ruling at the present time, that :11 exhibits 
offered in the number group indicated by ASCAP which are 
3M contracts relating to the M700 project, which aie complet 


and are signed, are designated exhibits. 


MR, TOPKIS: With that, your lionor, ASCAP vill 


call as its first witness Mr. Paul Marks. 

PAUL MARKS called as a witness by the defense, 
having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. TOPKIS: 

Q Mr. Merks, where are you currently emp;oyed? 

A I am employed at ASCAP as its director of 
operations. 

Q Do you have a college degree, sir, from KYU, I 


believe? 
A That's correct. I graduatod in 1951. 
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You wont to law school subsequently? 
A That's right. Graduated from Yale Law School 
in 1954. Subsequently, prior to becoming a member of the 
bar, worked in apprenticeship program in the U.S. Attorney's 


office. 


Q Here in the Southern District? 


| 
| 
| 
| 


A In the Southern District. Went into the United 
States Air Force in 1954 until 1956, clerked for J. Alexande: 
Bicks here in the Southern District till some tine in 1957, | 
and was then employed in the ASCAP legal department. | 

Q For how long were you in the legal department? 

A About a year. Some time in 1958 I movec from 
the legal departmei : to become the assistant to the 
head of the distribution area, then Mr. Richard Murray. 

Q What did you do then, remained Mr. Murrey's 
assistant for how long? 

A Remained Mr. Murray's assistant until hc became 

Some time in 1961, I became the distribution manager 
of the Society. 

Q In this capacity your job was supervising the 
distribution among ASCAP members of the sums to be distri- 


buted? 
A That's correct. 


Q Calculation as well of the sums to be distributed 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 7-458 


4 


Marks-direct 2402 

A That's correct , the -- everything having to 
do with the determining how much of the dis.rib ution shouli 
go to which members and how that should phycially get 
to them. 

Q For how long did you remain distribution 
manager? 

A Until I became director of operations in 1969. 

Q Well, I think we will fit you in as director 
of operations in a few minutes. I would first like to 
ask you a few general questions about ASCAP. 

HR. TOPKIS: I may say, your Honor, tha- the 
most careful study of documents in the record will reveal 
what I am going to ask Mr. Marks to testify to, but unless 
you spend years studying those documents I think it is 
easier to get it fro. someone like Mr. Marks. 

THE COUET: All right. 

Q Mr. Marks, in general terms, who is elioible for 
membersi:'o in ASCAP? 


A Well, an; writer or -- who has had at leas. one 


of his works either publishers or commercially recorded woui. 


be eligible for writer membership in the Society. 
We also have an associate member --writer 


membership at this time, and there a member need not have 
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a work of his recorded or published. If he has written 
a work, he goes to the trouble of copyrighting, he may be 
eligible for associate nembership. 
THE COURT: What about self-publication? 
THE WITNESS: Pardon me, sir. 
THE COURT: What if you publish it yourself, 
does that make you an associate member? 
THE WITNESS: No, in order to meet the require- 
ment of publication it would be regularly published by a 
comnercial organization, but thore is no problen, your 
Honor, that arises there. Not only do we have these self- 
publications but we have the song shark phenomenon in the 
industry where people will prey on amateur writers by offering 
to publish their work for a fee. 
So that that also is 1 vt a -- that type of 
publication would not allow one to become a member, 
THE COURT: I see. 
A On the publisher side, anyono regularly engaged 
in the business, He need not be actively printing ccmposi- 
tions but if he represents the rights, the performing rights 


in a composition that has been commercial recorded or pib- 


lished, commercially regularly published, ho would be 
eligible for membership. 


Q Do ASCAP publishing members fall into any 
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particular caéegory or Co they run the whole gamut of 
publishers? 

A Weil, we have all sort of publishers. If you 
are familiar with the business you know that there are some 
publishers who are quite large, others who are quite small, 
and a great many who run in between, some who represent a 
catalog made up of a great many different writers, others that 
may represent a catalog with only one writer, maybe a 
writer-performer who has his own publishing setup. 

It may be a publishing company that is associated with a 
record company. It may be associated with some other 
company, maybe asscciated with a motion picture company. 

There are many different kinds of publisher 
members in the Scciety. 

Q So too do they run the range of types cf com- 
positions or anything from the most serious to the nost 
popular Countrv, Western, Rock n Roll, or whatever? 

A The catalog has within it certainly every ind 
of music that one can imagine. There are many differen 
kinds. You mentioned serious and popular, of course within 
each of those areas you have got different kinds of music. 


The symphonic catalog may be classed as serious. You may ai 


be talking about Gospel and Religious music, jazz, music 


written for the Broadway stage, music written for motion 
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pictures, pop, Country masic, within that, Rock music, 
Folk-Rock, Country and Western, Soul, so that the kinds of 
music really are as many as the kinds of tastes in misic 


that we have. 


| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
i 


—— — 
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Q There was testimony hre, Mr. Marks, that 
J. Walter Thompson, the advertising agency, has a 
subsidiary, JWT,Inc., which belongs to ASCAP. Are 
there any other advertising agencies which to your 
knowledge which through subsidiaries hold membership 
in ASCAP? 

A Not that I know of. I just don't know of any 


other. They have not come to my attention. 


| 
| 
| 
| 


Q You would expect that if there were such, 
it would come to your attention? 

A I would expect so. 

MR. HRUSKA: I object, your Honor, to that. 

THE COURT: To what? 

MR. HRUSKA: To that last question. I 
think a foundation ought to be laid before the witness 
is permitted to answer it. Why would he expect that? 

THE COURT: Overruled. He only said he 
expected it. It's not a foolproof assertion. 

Q Mr. Marks, how does one actually become a 
member of ASCAP? Do you apply or what? 

A Yes, one if he is interested in let's say 
becoming a writer or if he is a writer of music would 
make application. We have got membership offices in 
New York, in Hollywood, in Nashville. There are also othe 
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branch offices which don't specialize in music. in 14 
locations around the country; but anyone interested in 
becoming a member can apply at any of these locations, 
g&t an application, make application, if he is eligible, 


meets these elibility requirements that I mentioüled, 


which is having a single commercial recording or saiid 


published work. 

He would then be elected. It goes to the 
board of direcdors once a month, and it's really a rro 
forma matter. 

Q Once the criteria re satisfied? 

That is corract. 


Is there a parallel procedure for publisher 


That is correct. 
Are there dues charged by the society? 
A Yes, there ure. The writer members 
pay dues in the amount of $10 a year, and publisher 
members in the amount of $50 a year. 
Q Hos many publisher members does the society 
have right now? 
A Inthe neighborhood of about 5000. 
Q Constantly changing, I gather. 
THE COURT: That is publisher? 
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THE WITNESS: That is publisher, your 


| 
| 
| 
| 
| 


Honor. It's a growing figure, yes. There are . 


Q How about writer members? 


A In the neighborhood of about 15,000. 


each month. | 
| 


MR. TOPKIS: Your Honor, we have marked as 
AX234 for identification the latest printed list of 
members of the society, and in the interest of having the 
record complete, I would offer it. Mr. Marks so identi- 
fied it. 

THE WITNESS: That is correct. 

MR. HRUSKA: I have no objection to this 
document going into evidence, your Honor, but I would like 
to point out that we have not received from ASCAP any 
notice about any documents that they plan to offur. 

As I say,I mow this document. I have no objecticn to 
it. But thre may be occasion if other documents are 
offered today where that might be proper. 

MR. TOPKIS: If there are any surprises I 
am sure we can work that out but these are formal 
documents. 

THE COURT: ‘This document is received, and we 
will . -observe that ASCAP is bound by my rulings as to 


prior notice the same as anybody else. 
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MR. TOFKIS: . Yes. 
(Exhibit AX23 for identification was received 
in evidence) 

MR. HRUSKA: I might also add to tha:, your 
Honor, we have not gotten any notice either of the :ub- 
stance or the subjects that Mr. Marks is going tc be 
covering today. Again I don't know if that is a problem, 
but I think the record ought to reflsct that. 

MR. TOPKIS: And agin in the interest of 
a full record, your Honor, I can't say it makes too much 
difference but I have bere a copy of a biographical 
dictionary published by the society of which of cour:e -- 
or friends of a copy since they belong to ASCAP; which I 
think might furnish casual reading if not for your Honc: 


for your law clerk possibly. I'm constantly 


flabbergasted to find out who belongs to ASCAP. latest 


discovery was Louis Nizer. 

MR. HRUSKA: Is he a member? 

MR. TOPKIS: He is indeed. I think he has 
written songs named after every one of his grandchildren. 
I will offer it as AX235 for identification the biographi- 
cal identification. 

(Exhibit AX235 was marked for identifi- 


cation).. 
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MR.HRUSKA : I have some hesitancy about 
thsi document, your Honor. I guess that from time to 
time I flip through it, and I have seen some pages in 
it but I don't know what else is in there. Perhaps we 
could. 

THE COURT: I will reserve decision. You 
will look over and see if there is anything. 

MR. HRUSKA: Couldwe ask what the purpose 
of that offer is? 

MR. TOPKIS: Just to give an idea of the 
diversification of our membership and their 
compositions, your Honor. 

MR. HRUSKA: May I ask counsel whether 
he is limiting the offer to simply the biographical 
data? 

COURT: What else is in it? 

HFIISKA: I don't know. 

TOPKIS: I don't, either. 

COURT: Why don't you look it over? 

HRUSKA: I think there are some other 

TOPKIS: If there is a plague on CBS 
lying in it I will withdraw it. 

THE COURT: Not now but let me know if there 
is any objection. 
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MR. HRUSKA: There is a foreword and a 
preface which I imagine makes some self complimentary 
statements but if the offer is limited to the biographical 
material. 

THE COURT: All right, then 7 will receive 
it for the biographical material. Received in evidence 
as indicated. 

(2xhibit AX234 was marked for identifi- 

cation) 


Q AX 234, Mr. Marks, this list that you 


identified a moment ago, lists on its front a number of 


what appear to be performing rights societies in foreign 
countries. Is that a list of performing rights societies 
in foreign countries with which ASCAP has contractual 
relations of one kind or another? 

A Yes, it is. 

Q Let's come, Mr. Marks, to the formal organiza- 
tion of ASCAP. "As à understand it, the society has «= 
board of directors of 24. 

A That is correct. 12 writer memebers elected 
by the membership. 
THE COURT: Elected by the whole msabership 
or each group elects its own? 
THE WITNESS: The writer members elect the 
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writer members of the board and the publisher members 


of tio society elect the publisher menbers of the board. 


At least three of the writers and three of the publishers 


as the case may be. 


Q What does that term "standard or serious" 


A Well, it means that they are either writ. 
or publishers of music that we would think of as in tie 
classical strain, serious music; let me give you an 
indicati: n by the writer members of the board ir thai 
sategory are Samuel Barber, Vincent Persichetti, Morton 
Sould. The publisher members of the board in that 
category are Boosey & Hawkes, Theodore Presser and 


Shawnee Press. 
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Q Those are three publishe^s specializing 
in serious music? 

A Serious music, right. 


Q Incidentally, Mr. Marks, going back to members 


for a second, do I understand that membership in ASCAP 


carries with it the right to receive some kind of 
certificate of membership? 

A Members do receive a certificate of menber- 
ship. Tey receive a membership pin, some of whom wear 
them, some of whom I am sure lose them as soon as they get 
them. 

Q No cufflinks? 

A There are ASCAP cufflinks, but they ar not 
sent to memebers. 

Q ASCAP's chief executive officer is its 
president, is that correct? 

A That's correct. 

Q How is the president chosen? 

A The president is customarily a writer member 
of the society. He is elected to the be ud of directors 
as a writer memberof the board of directors. The board 
of direc ^rs ín turn elects from among its writer members 
one of them to be the president’ 

AIR COURT: Is the fact that he's a writer 
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a matter of a custom or a matter of a requirement of rae 
bylaws? 

THE WITNESS: I believe it's a matter of 
custom, your Honor. 

Q There has never been a time, has there, wnan 
a publisher was president of ASCAP? 

A That's right. 

Q Could you tell us now what your duties ar: -s 
director of operations? 

A Well, as director of operations I am resp. 1 
for the day to day management of the society. I report 
to the president, who, as you said, is the chief 
executive officer of the society -- 

THE COURT: I assume the president does 
not spend full time at the ASCAP office, that's more like 
the president of a social service agency or something of 
that sort. 

THE WITNESS: No, he is a full-time president. 

‘THE COURT: Oh, he is. 

THE WITNESS: Yes. From time to time in 

* 


the past past presidents have not spent full time, but 


our president does. i 


THE COURT: Is that « matter of choice or is 


that a matter of a request by the board of directors that 
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th2 jcb has now become such that it ought to be filled 
full time? 

THE WITNESS: Well, it's a salaried job and i 
is filled full time and that is the intent of the board. 

THE COU:: iow long is the term? 

THE WITUESS: He is elected at two-year 
intervals. 

THE COURT: Is there any custom as to re- 
election? 

THE WITNESS: I am sorry, your Honor. 

THE COnv-T: Ts there any custom or require- 
ment as to re-election? 

THE WITNESS: As to re-election? There is 
no limitation on re-election, no provision that it is 
required. 

THE COURT: Has it been customary to re-elect 
presidents or not re-elect them or re-elect them for a 
certain period of time? 

THE WITNESS: The present president has been 
in office for several -- a good many years. 

THE COURT: Is that Mr. Adams? 

THE WITNESS: That is Mr. Adams. But 


other presidents have vzris...in their’ terns of.office. 


Paul Cunningham, who was the president prior co 
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Adams, I believa was in cffice until ne died. On the 
other hand, Deems Taylor, who was president prior to - 
at a prior time was not re-elected as president but 
continued to serve on the board. 
THE COURT: I see. All right. Thank you. 

Q ASCAP has various departments, as I under- 
stand it, Mr. Marks, licensing, distribution -- | 

A There are areas cf management within -- under | 
neath the president and the director of operatiors. We 
have some 640 employees and some 14 branch offices. 
Naturally, there are primary functions of the society. 
Those, as you said, are licensi: 7, distribution, the normal 
financial or controller function, and under these functions 


arc subsumed various departments that make there things 


— * 


work, so to speak. 

Q Let me take you through each of those 
individually in just a moment, but first, as I understand 
it, there is also a public relations depart’ .: 

A Yes, there are support functions underneath the 
operating areas and staff functions also, like public 


relations, like our chief economist, our statistical 


d S 


departi;ent. These would be supportive functions to the main 


areas. 


Q Thes has been testimony here that someone namec 
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Herman Finkelstein has been general counsel of ASCAP 
for sometime. Is that correct to your understanding? 

A That is correct to my knowledge. General 
counsel is an officar of the i .cietyunder the bylaws 
and he has a legal de:artment. That is one of the 
supportive departments. 

Q Does the general counsel report to you? 

A No. As I said, he is an officer of the 
board, reports to the board. 

Q How about the public relations department? 
they report to you? 

A Yes, they do. These departments report to 
me and I report to the president. The departments may 
from time tc time report to the president if he has 
something he wants to take up with them. 


Q Are there various committees of the board of 


directors? 


A Yes, there are. 

Q Could you identify them for us, if there are 
Standing committees? 

A Well, my recollection is that the standing 
committees are set out in the artieles of association. 
I think they are the executive committee, I don't know 
whether the finance committee is a standing committcs, 
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there are writer and publisher classiftcation committees 
which are alluded to in the articles, but really met 
regularly in much older days, shen writers and publishers 
were classified as regards their distribution by those 
committees. That is no longer the case. 

Q There is also a law camittee, I believe. 

A Yes. I don't think that ís a standing 
committae in the articles. 

Q Are there any ongoing committees, regardi- 
of whether they are standing or not? 

A Well, the finance that I mertioned, I am rot 
sure whether it is standing, the law committee. Then 
there is a special classification committee that deals 
with public domain arrangements, there is a survey and 
distribution committee, relief committee. 

Q Now let's take the various functions that you 
described as being performed within the society, first, 
on the theory that without income there ain't nothing, 
let's talk about licensing. ASCAP, as I understand 
it, has a general licensing department or something like 


that? 


A Yes. Well, the area is broken down as to the 


types of licenses that xe offered. There is a department 
that is concerned with radio and television broadcast 
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licensing, there is a department that is concerned with 
what we refer to as gen3a-al licensing, such as the 
licensees that are spread around the country, hotels, 
bars, grills, taverns, nightclubs, skating rinks, dance 
halls, any activity of that sort that is using music 
publicly and for profit, there is the background music 
kind of licensee, there is an area that is concerned 


with that, then there is an area of licensing that is 


concarned with symphony orchestras and concerts, serious 


music concerts, an area of licensing that is concerned 
with uses of music on college campuses and universities, 
educational licensing. 
Q Let's see if we can get some numbers 
as to each of these. The general licensees that you 
spoke of, skating rinks, hotels, clubs, bars, amusement 
parks? 
A In the neighborhood of about 30,000 of those. 
THE COURT: Licensees? 
THE WITNESS: Licensees. 
Q And you spok? also of background music 
licensees. By those I take it you meant Seeburg 
and Muzak? 
A That is correct. 
Q How many -- 
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THE COURT: 3M? 
THE WITNESS: 34, right, your Honor. 

Q Do you have the figures on those licensees? 

A My recollection is that there are about 1000 
licensees and perhaps 100,000 locations that they 
service. 

Q Is that Muzak, Seeburg and 3M all together? 

A Well, it's a general figure. I think 3M, 
them are about 1400 locations, machines that are license: 


Q As I understand it, dealing with Muzak, 


the society licenses Muzak and its franchise holders 


and they obtain sublicenses for their individual accounts, 
is that correct? 

A That is correct. 

Q How about symphony orchestras and concerts? 
How many of those do you license? Do you have that 


figure at your fingertips? 
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A Well, there ar? well over 100 symphony 


Now, I may be underestimating that figure, 
but you have symphony orchestras in major American cities, 
you have smaller community orchestras. They themselves 
divided themselves into ca-:egories. You have orchestras 
that have large budgets an those that have small and some 


that have none at all. 


* 5 ép» 
r ee a ... 


THE COURT: I -ecognize the variety, but are 


orchestras in the country today and they are broken down. 
| 


you implying that all or nearly all of the symphony orchestrás 
in the country are licensees of ASCAP? 

THE WITNESS: Yes, vour Honor. I would say 
that ali of those that do have an operating budget, cherge 
admission for their concerts. 

TIE COURT: All right. 

Q How about the college educational licenses that 

you spoke of? 

There are about 200 colleges and university 
licenses at the present tine. 

TIE COURT: How does the question of profit come 
in there or does it? 


THE WITNESS: Well, it may, your llonor. These days 
THE COURT: They run concerts tomake money. 
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THE WITNESS: I was going to say, these days a 
good many of the commercial concerts are now found on the 
college camouses. 
THE COURT: Does the question of who the licensee, 
is depend on who performs or where performed or what? 
I remember the Boston Symphony uscd to play regularly at 
Harvard, ‘tho would be the licensee there? 
THE WITNESS: At that point the Boston Symp 
would have been licensed. I doubt that at that time we vere 
doing -- the college licensing area is a relatively rp v or 
T IE COURT: You are correct in assumin that I | 
wasn't at llarvazd relatively recently. | 
i 
T HE WITNESS: We do have college promoters, | 
that is, people associated with the colleges, who are doing | 
the promoting, end a lot of the performance of music 
nas moved to the colleges. 
THE COURT: They become the entrepreneurs, in effect. 
THE WITNESS: Tiat's right. 
Q Just to give us an idea of the skale, Mr. | 


Marks, can you tcll us what the Society charges a symphony 


t 
' 
orchestra for a license? ‘The B,.S.0., if you happen to have | 
( 


that at your fingertips? 


I don't have i: at my fingertips, but I think an | 
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educated guess would be somethiry in the neighborhood of 
$10,000 a year. 

THE COURT: You are talking in terms of money 


now? You say dollars? 


‘ ta 
—— oe 
rr 


THE WITNESS: Dollars. 
THE COURT: I thought up to now we have been 
talking in terms of licensces. 


MR. TOPKIS: I am sorry, your Honor. Just 


DLL i ee EE..." 


to give an idea of the skalo, I thought we might know the 


figure as to the Boston Symphony. 


LITE 


T HE COURT: I see. 
Q low about a community orchestra, Mr. Marks? 
A Well, it may pay a tew hundred dollars a year 
or less. 
Q Let's talk fcr a moment about radio and tele- 
vision. Does the Society license the radio networks? 


THE COURT: Con I ask one questior before that, 


MR, TOPKIS: Please, your Honor. 

T HE COURT: Will you tell me, since you under- 
stan the dynamics of how an orchestra program is operated, 
anyway, better than some other things, how do you decide 
what the license charge will be to the Boston Symphony 
and how do you decide whet it will be to a community orchestra? 
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TIE WITNESS: Well, I belicve under the major 
symphony orchestra contract it is a percentage of box office! 
income, 

THE COURT: Thoy have a blankct license, in 
effect? 

THE WITNESS: They have a blanket license. That 
was at one point related to musicians’ salaries and there 
was a change in the contract to box office, but it still is 
related so thet there isn't more then a certain percentage 
incraase over what it was in the previous year. 

“HE COURT: With regard to community orchestra, 
do you also charge on the basis of box office or what? 

THE WITNESS: My recollection there is that 
it may be a percentage of budget, your Honor. 

THE COURT: Thank you. 

Q Mr. Marks, it is suggested tc me that the base 
rate for major symphony orchestras is one per cent of box 
office. Does that accord with your recollection? AT it 
doesn't, you are going to have a fight on your hands. 

A I would say whoever suggested that to you I am 


Sure -- as I said, it is a percentage of box offico, but 


it was related -- prior to going to a box office percentage 


it had been a percentage cf musiciars' salaries, and 
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there is still a relation, so that it won't increase more 
than a certain amount. 

THE COURT: What I was really interested in was 
whether there was any elenent of per use liconsing as to 
orchestras, and I gather there is not. 

MR. TOPKIS: That's righ , your Honor. 

Q Mr. Marks, coring back to radio, the Society 


does iicense the radio nei. works? 


A That's correct.  Therc are four radio networks 
licensed. 

Q You also license local radio stations? 

A That's correct. 

Q About how many of those? 

A In the neighborhood of six to seven thousand. 

Q Recently we have seen the development of all 


talk and all news radio stations. las th» Society developed 


special licenses fo rthosc use? 


A Yes, it has. 

Q Do you have any idea how many of those are out- 
standing? 

A No, I don't. 

Q A relatively trifling number, would you aay? 

A A smail number. 
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THE COURT: Is that for use of music in connec- 


tion with commercials? 

THE WITNESS: Yes, that is where the music 
is used on those programs. 

TIE COURT: Except where there is spontaneous 
music, a r corded parade, I suppose? 

THE WITNESS: "hey may also have specialty pro- 
grams, specialized prograrming, using music. 

Q As to television, one way or another, I gather, 
the Society licenses the three television networks? 

A That's correct. 

Q How about local television statior s? 

A There are ín the neighborhood of about 600 of 
those that are licensed. 

Q Could you tel» us as to radio stations what 
proportion of the radio stations, if you know, holding 
FCC licenses also hold licenses from the Socicty? 

A Well, I would say a very large proportion. There 
are relatively few tha. aren't -- thet don't hold licenses 
from the Society. There nre always new stations that 
are coming into business, no- licenses, transfers of license$. 


We have recently concluded a new license agreement with 
the local radio industry and there is a process of re- 


licenr‘ng, so in the process of re-licensing there may be 
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some that are not license’. But generally speaking almost 
all the local radio stations are licensed, When new 
stations come into the picture and new licenses we, followin 


2 
-9 


the station to offer them a license, usually by corresponden 


We also have station relations people who may visit them. 


the FCC, rcport to that effect, will get in touch with | 
| 
t 


A license then is usually agreed upon, they usually sign 
a license at that point. 


THE COURT: Does K91 in Washington have a licensc 


MR. TOPKIS: Right now? 

THE WITNESS: I will defer *o counsel on that 
one, your llonor. 

MR. TOPKIS: I am happy to say yes, your Honor. 

Q What is your procedure in tae event that a radio 
station decides not to tak z an ASCAP license, if you have 
a procedure, of course? 

A Well, yes, as [I say, there is correspondence 
with the station explaining .het the license is, what the 
need for the license is if they are using music in the 
ASCAP repertory, and if thore is no response or a negativc 
response, we will tape the station, that is, tape record 


it to see whether they -- to what extent they are using 
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ASCAP masic, we will let them know about it. 


If they stil: are using music and they dont 


have a license, an action may be brought after all tte ocher 
efforts have been expended. 

We have about 60 actions that were brought 

in the last year against local radio stations. 

These action: may not go to judgment. They may 
sett ed, stations may take a licerse during the course 
tbe action. 

There are settlement discussions during the 


course of the action. 
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THE COURT: What is there to discuss? 

THE WITNESS: What a fee -- what thc list 
would be for that particular station, and -- 

THE COURT: if you don't reach agreement on 
that in negotiations of that kind, is that also subject 
to Judge Ryan's jurisdiction? 

THE WITNESS: Well, a station has the right, 
if it disagrees with the rate, to go before the Southern 
District of New York to have the appropriate rate -- 

TIE COURT: Any station anywhere in the country? 

Q Mr, Marks, ar? you faniliar with the last round 
of negotiations with the all-industry radio committee? 

A Well, I did attend negotiating sessions in that 
situation. ) 

Q Do you remember what the history of the matter 
was, that is to say, was a committee appointed by the 
industry to deal with that step? 


A Well, the committee that dealt with ATP was 


a committee, as I understood it, appointed by ine National 


Association of Broadcasters, known in the industry as 
the All- Tndustry Radio Committee, supported by a large' 
number of iocal radio stations. They represerted the statidns 


who supported them and they were petitioners before tne 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FoLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


nbb-2 Marks-direct — 
Federal Court and they had an interim fee that was in 
existence at the time in negotiations which took place 
under the aegis of the Court until a settlement was 
arrivcd at. 

MR. TOPKIS: I think the records of this Court 
leave no doubt about it, your Honor. There is presently 
pending, I might say, an application by a group of Georgia | 
broadcasters who believe that their situation is somewhat | 


different from that of the general industry run and back 


in 1958 or 1959 we had an application by a group of Washing- 


There have been different applications down 
through the years by individuais and groups cf broadcaster-. 


THE COURT: Right. 


| 
ton broadcasters. | 
f 
j 


Q Mr. Marks, you have told us what you do when a | 
radio station is unwilling to take a license. Do you follow | 
a pa allel procedure with television stations? 

A Yes, I would say so. 

Q When the Society issues a license to any of thes« 
various kinds of users, that is to say, general, radio, 

television, background, what is it that the Society licenses? 


A It is licensing the right to publicly perform 


for profit the non-dramatic uses of music in the Society's 
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repertory. 
Q Right now car you tell us wat makes uo tie 

Society's repertory? 
A Well, the Society's repertory is made up of 

works written and/or published by the Society's members. 

Under its agreement as a member creates a piece of music, 

it enters the Society's repertory. 


Q And does a work created by a member of a foreign 


society with which the Society is in contractual reations i 


timilarly come into the Society's repertory upon its 


5 


creation? 


| 
| | 
3 | | 


A That's correct. it is -- well, it comes in the 
Society's repertory at the time it would enter the repertory | 
cf the foreign society. The Society has agreements, as we 
pointed out before, with a number of societies around he 
world wto, sinilar to ASCAP, are made up of writer and 


publisher members, We, by our agieement, represent those 


tocieties for the performance of music in their repertory 


members. 
Q There has bee1 testimony here or reference in 


the testimony here, Mx. Marks, to a performed works index 


created by the Society, and I a»-. here what I understand 
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is that index. I will give iy friends of course all the 
 oppo-^unity they want to look at it before cffering it in 
evidence, but right now : will just ask you to identify it. 
I wiii ask my strong-backed friend to show you 

these voiumes which we will put in front of you. Car. 

you ideatify those for us? 

A Yes, those are the most recently bonnd volumes 
of works which appeared in the Society's survey of perfornanjes. 

Q So only thosc compositions in the Society's 
repertory which have actvally achieved performance and 
be located by the Society's survey we will describe shortly, 
are listed there, is that right? 

A That's correct. 

MR. TOPKIS: Could we have a number assigned 
to that? It is AX23€ now. 

Q Now we will show you three volumes of computer 
printouts, Mr. Marks, and ask you to identify those if you 
will, and I think they have been marked 237 for identifica- 
tion, AX237 for identification. 

THE COURT: These are again com-- 
THE WITNESS: These again are computer printouts 


of works which have been performed in theSocicty's survey, 


speaking as of the dates of t he printout, and which supple- 


ment the 1963 volumes. 
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Q '63 and 66, I believe, is that correct? 

A Weil, there have been additional Leu cuts 
since then. The only bound volume in 63, ther: were subse- 
cuent supplements, I believe, in '69 and '7C, 

THE COURT: Is the supplement inclusive cf the 
works contained in the bcund volumes or just licenses only 
additional works? 

THE WITNESS: Additional works, your Honor. 

S THE COURT: In other wor ds, if it is already in 
the bourd volume it won't show up in the suppleme nt too? 
I don't know if it makes any difference. 

MR. TOPKIS: I think your Honor is right. 

MR. HRUSKA: [+ makes a little difference to 
vs, your Honor, May I just inquire of counsel whether the 
printouts that you have just shown the witness arc the same 
printouts hat you supplied us with as printouts of the 
performed works index? 

MR. TOPKIS: They were supplied by Sullivar. & 
Cromweil, J am told. 

MR. HRUSKA: The bound volumes were supplieó by 
Sullivan & Cromwell, as part of the discovery process in 
this case ASCAP did purport to supply us with printouts of 


de performed works index. 


My question is whether the printouts you have 
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just shown the witness are the same printouts that you 


supplied CBS with? 

MR. TOPKIS: There seems to be some uncertainty. 
X wil! let you look at it and satisfy yourself, sir. That 
is tno easiest thing. 

MR. HRUSKA: I am not going to satisfy myself by 
looking at them right now. 


MR. TOPKIS: No, I am not offering them right 


THE COURT: ir. Hruska, you look zt m anc 
tell Mr. Topkis and his associates if they are thc same or 
not, 

MR. HRUSKA: All richt, but 1 don't think it is 
going to be -- 


THE COURT: Y ou have your own reasons to want i 


MR. HRUSKA: Exactly. 


THE COURT: However, I am asking a questicn not 


| 
| 
| 


to know what yuu are talking about, but just tc know what 


the exhibit is, and I am not quite clear what the answer 


is. Whether the supp. sents are mat I would call curulativ« 


in other words, whether ey include the material that is 


to know that so you can be sure what you are talking about. 
in the bound volumes or do they go on from that? | 
i 
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THE WITNESS: My understanding, your Honor, is 
that they are not cumulative supplements. I wouid have to 
double check to be sure of that answer. That is my best 
recollection., 

MR. TOPKIS: hey are marked as supplements to 19J¢3 
and 1969 editions, your Honor, which would suggest that 
they arə supplements rather than cumulative. 

Q Mr. Marks, there has been reference here fre- 
quentiy to blanket and per program ASCAP licenses relating 
to radio and televisicn. Are there any per program licenses 
toda" ontstanding? 

A I don't beliove there are. 

Q In neither f:.eld? 

A Radio or television. 

Q To your knowledge have tnere on occasion keen 
radio or television per program licensees? 

A Yes, there have been in the past. 

Q Let's come now to non-broadcast users, that is 
to say, general licensees. How does the Society go about 
licensiag them? 

A Well, you remember I mentioned that we have 14 
branches, branch offices, around the country. These license 


that you are re“erring to are the small users that are spread 


around the country. It is necessary to first identify 
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then 20 approach them, to talk to them about the fact 

that «hey ate using music, that if they are using music 

the person whose music they are using is entitled to be paid: 
for it if they are using it publicly for profit, and we 

have a field staff of employees, about 140 or 150 employees 
weo ace euployed in these branch offices who visit these 
establishments, write to hen, talk to them about the use 

of music, the need for license, need to pay for the use of 
music, to pay somebody fo: the use of music if they we vsin 
taat person's music, and if we are not able to conc luae 

a^" screement, and if the music remains unlicensed, then 

we would kave what we refor tc as an inspection of the 


estab_ishuent by some local people who are expert in nusic. 


They may be people connected with local ecllege, | 


university, high school music xeachers, somebocy who is 
acquainted with the kind of music that is being used in che 
estab*ishment. 

They would visit the establishment while it is 
using the music, make memoranda as to the use of that 
music, wnat music is being used, the titles. 

Q If it were a restaurant they would go into the 


restaurant and sit down and order supper and meanwhile liste: 


to the music. 
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A Exactly. These people as J say will make rotes, 
momoranca of what they have heard. We would advise the 
establishment that they are continuing to use music are 
if necessary an infringement action will be brought against 
the estabiishment. 

Q Does the Socisty, when it sends these people 
into a restaurant or a bar, use recording devices of any 
kind or do you rely on th? notes and recollections of vour 
people? 

A We do not use recording equipment. We do rely 
cn the individual who is joine into the establishment, and 
his knowledge of music -- his or her knowledge. 

Q "he Society maintains no — you said that you 
brought litigations wher necessary. About how many per 
y2ar? 

A I'd say in the neighborhood of about 360 
actions are brought a yea::. 

THE COURT: Does your own legal staff handle 
that or 3o you have local counsel or dces it depend on how 
serious the case is? 

THE WITNESS: Your Hcnor, I would think that 


in every case that is brought there is a local counsel 


iavolved. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLZY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


fYibb-12 Mazcks-direct 2438 
do have local counsel around the country 

wherever it is necessary to bring these infringement 

actions. We do have a large number of local counsel. 

Q In whose name 3, Mr. Marks, are these infringemen 
actions brought? 

A In the name of the copyright owner. 

2 Not ASCAP? 

A No, not ASCAP, 

2 When an action is successful and judgment 28 
recovered’ and you receive some proceeds from the judgnent, 
what is done with those proceeds? 

A It goes into the general fund but in fact the cost 
of bringing these litigations exceeds the proceeds in the 
way of settlement. 

THE COURT: cu: of curiosity, is the charge of 
litigation also against tie general fund or is it against th 


particular copyright owne:? 


THE WITNESS: The charge is against the general 


fund, che overall overhead expense, your Honor. 
Q When suit is brought in a member's name, Mr. 
Marks, is the member advised of that fact? 


A Yes, he is. Usually the member is called to 


lat him know about the suit, and also to obtain sheet music 


from him because it is part of the complaint that is filed. 
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Q The sheet music is annexed to the complaint? 
A That's cor rant. 
MR. TOP KIS: Your Honor, I am about to go 


to a different subject 

Would it bc convenient now to take our 
afternoon recess? 

THE COURT: Yes. 


(Recess. ) 
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BY MR. TOPKIS: 

Q Mr. Marks, again in the interest of scale, could 
you teil us as to the largest receipts that the Society had 


last year from no one local ri Lo station, what was it, do 


| 


you recall? 

A XY think `- was something in the neighborhood of 
150,000 or 200,000, maybe about $180,000. 

Q And how about local television? 

A Probably something like 350,000 to $400,007. 

Q Do I understand that annually the ^  iety 
distributes to its members a financial report audited by 
Arthur Young and Company in recent years? 

n That's correct. 

Q I am showing you Exhibit 232 for identification. 

I ask you whether that j= a copy of the one most recentiy 
distrikuted just a month or so ago? 

A That's correct. It's dated March 1973. 

MB. HRUSKA: We have during the break had a chance 
just to skim through this. I don't think we have any objec- 
tion tc it your Honor, if the offer is limited to the fact 
that the accountants . this report rather than it 
being offered for the trith of everything in it. 

THE COURT: Well the fact that they send a report- 


t don't know what you are offering it for. 
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MR. POPKIS: i am ef fering it for tne trta of 
cur revenues and disbursements and so on. 

TUE COURT: It’s a certified report I suppose? 

MR. TOPKIS: Yus, of course. 

MR. HRUSKA: it is certified? 

TUE COURT: At least prima facie it probabiy is, 
ani it's a regular busiress report so I think it would be 
admissible as such, Mr. lirusxa. 

If there is nc reason to doubt its validity you 
are perfectly free tc coll witnesses on that point; but 
I think it's admissible for the truth of its contents; at 
least for the truth of its figure contents. 

I don't kn. hatother text these may be. 

MR. TOPKIS: kight. 

MR. IRUSKA: ‘There is some other t xt. 

MR. "OPKIS: f you are concerned about the notes 
relating to escrowed receipts and so forth, I don't insist 
on them. I am not concerne with that. 

MR. URUSKA: All right. 

TUE COURT: Ail right, we will exclude the escrow 
receipts and if there is any note referring to this case-- 
MR. TOPKIS: 1 don't want that either. 

(Defendant's Lxhibit AX232 received in evidence) 


-... MR. TOPKIS: Foul“ your Honor care to take a look 
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at it? Perhaps I zan just call attention. 

THE COU:(T: I will sooner or later. If there is 
something particular you want to call your attention to, 
simply read it. 

MR. TOPKIS: I wanted again in the interes‘: that 
you saouid have an idea of th?» scale we are dea.ing with, 
this reveals that our-- 

THE COURT: Ar? you trying to prove, to make a 
bad pun, it's on a major scale or a minor scale? 

MR. TOPKIS: I don't often get shut up totally 
but I am right now. Your lionor this reveals that for the 
year ^nded December 31, .972, the Scciety had domestic 
receipts from television, that is network ** local, of 
32 and a half million, almost 18 million from radio, 3 milli 
from general and background music, $313,000 from symphonic 
and concert, total domestic receipts of a shade over 

$80 million, and royalties fron foreign societies of 
$9,200,000 for total receipts of $9.5 million. 

Administrative expenses of $14.* million, ieaving 
an excess or leaving a sun distributed of $52.3 million. 

THE COURT: There is something missing. 


MR. TOFKIS: I was omitting a rumber of things. 


2 TIE COURT: The rest was legal fees or what? 


MR. TOPKIS: No, no. 
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THE COURT: Because there is 69 and a half million 
and soma 14 and a half million in administrative expe-se 


would leave 55 under normal circumstarices. 


MR. TOPKIS: Right. Under the heading of <zciminis- 


trative expense I include all oxpenses really. Overhead 
would p:xhaps be a better tern. 

I micht say your Honor that we distributed about 
49 million to members and 3.5 miilion to foreign societies, 
so that in ad?ition to its other major accomplishments, the 
Socieczy contributed abou: $6,000,000 to redressing the ad- 
verse balance of payment: of the Un*ted States this past 
year. 

Q All right. Now Mr. Marks, let's discuss for a 
fes minutes the functions of the controller of ASCAP. 

Who is that pexson at the present time? 

Mr. Carl Levinton. 

Will you spell the name for the reporter, please. 

L-e-v-i-n-t-o-n. 

What operations does the controller have under 
his jurisdiction? Before I ask you that, let me ask you 
this: 

Does the controller reporter to you, sir? 

A Yes, he does. 
Q All right. Now, will you tell us please what 
SOUTHERN DISTRICT COURT REPORTERS 
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activities or operations he ^as under his jurisdiction? 

A He exercises the normal control functions. He 
has responsibility for Geveloping the Society's budget, 
for reviewing the budget. with the various departments. He 
also has the various accounting departments within the 
Society reporting to him. 

There are cf course departments, accounting 
departments that are concerned with accounts receivable 
from licensees, accounts payable to suppliers, he shares 
responsibility with the distribution manager for supervi- 


sion of the royalty accounting department that makes pay- 


EEE A EE M n — 


ments =o members: He also has reporting to him the — 
departient. 

The auditing department has the function of audit- 
ing *he Society's licensees to see that pavments are made 
appropriately under the Society's license agreements. 

Q Let's come to that in just a second. Just in 
terns of general headings id you mention information systems? 
A No, I hadn't. He —— has reporting to him the 


Information Systems Department, which has responsibility 


i 
for developing systems within the Society with regard to | 


the carrying out of the mechanical processes of the Societv 
A large part of thet department is the electronic 


data processing area, which is part of the Information Sys- | 
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ter Department. 

Q For how long has the Society used electronic data | 
processing devices or computers as I think they are gen- 
erally called? 

Would that be righ? 

A I think they are the same thing. Computer is 
probably a more general term. I didn't claim to be an 
expert in either of them, bu: we have used computers in 
hovse since some time in the sixties, the early sixties. 

Prior to that we were a client of Service Fureau 
Corporation, the IBM Service Dureau Corporation. 

Q Do I understand that the computers are used pe 
connection both with the survey that the Society makes of 
performances, the end product of which we saw in those 
volumes that you identified before, and also in making pay- 
ments to members? 

A That's correc:. "ell, the computers are used for 
a number of functions. The major function I would say at 


the present time is the distribution function, the n 


tion--the processing of the data which is produced as a 


| 
result of the Society's survey of performances; and the | 
| 


translation of that data eventually into distribvtion 
checks which go to members. 
Of course the computers are used for other bíllinc 
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functions to our--to licensees under certain circumstances, 
local radio: they now serve a billing function, and they 
axe used in the computation of material for other areas of 


society, licensing as well as distribution; but the najer 


function is distribution, and historically that's the way 
the use of the computer developad when we were with the 
Service Bureau Corporation. 

We decided to yo in ho. o because afte- we were a 


very large client of Service. 


—U— — —C—L— a —áÀ— oe 


I think they :old us we were the largest nor-nili- 
tary, noi-governmentai client of Service Bureau corporation 
at tae time we used then, and in fact they used to fiy the 
listribution to London because there is a submarine hase 


‘where they had the computer and after they got the sub- 


$ è " . PA >t " 
? 7 as : d n ^ s" $n, 2 
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aarines off the computer they put ASCAP distribution on. 


—— 


He found that the costs that they had init: 11y 
voted to us in their first couple of years, first year of 
operation, had--I believe they had doubled when they came 


pacx. 
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Can I save. you some: troi)? 
tUejcstirc that it . mol: ccomncs chcapcr to oon a ccv 
thon to bey milk? 
THE WITS: Your Honor put it very wel: 
We wore rather unpleasaitly surprise. ivy that fact but 
that was tne fact. 
Q Do you hupper ro know,lr. 'larks, tac cost of 
your cows? 
THL COURT: You mean the annual cost? 
I rean the purchase cos’ of th» ecquis; 
that you sow have. 
Well,we don't own the cquionent, you know, 
lease it? 
We lease the 2quipment wc now Fave 
THr COUT: T hat js anoth : artitxrst 
wil. got to some day. 
"R. HRUSKA: I hope not, your Honor. We have 


enouga work  . our office, your iionor. 


Q All right, Mr. Marks, what is your ainal bill 


for operating this cquipment hota rental of it and malntcanc: 
care and Seeding and whatever alse goes into it? 

A dont reelly recall what the arnual Lill. 
is at this point. 


12 Perhaps we Can find out. 
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Ian suzc yo can. 


"up COURT: I an preparce to believe it is rathc 


lerye. 
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WITUNSS : 


3 Ur. Marks, you were coiae to 


ioes the Society aucit? 


D es LRE E 


A Tho Society audits these lLiconsces sin Yc 


license involves sometaüirg other than a Flat payrent, ani 


— 


ä —— MÀ —— 


therefore there is a question of whethir the 1l. 


reporting correctly under the lice 3c. 


— 


For example, in vi. case of local radic, local 


4 — 
LT 


telcvision oxin the case of .etwork television prior ~o 

the most recent aqroenents, the aqrecrcnce caz lug for 0 per- 
centage of gross revenue after certain ceductions, Then there 
is an auditing function in determining whether those |. yrentse 


are correct in linc with the percertage is coricce, cc rectly 


IFES OSS Sas FSS Ss 


computeóG, whether the base against which the percerntayes 


are cowputcd is correct, whether the deductions are correct. 


That would b? the purpose of the audit. 


So the Society has audited radio ard czlevision 


And also ~= 
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A Hote) licenses. The hotel agreement 21 s for 
a fect basca on a range o^ entertainment, expenses for 
entertaiment, 


Q And any other “iccnsecs? 


! 

t 
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A Background music liconsecs. 


Q There is a percentage involved in that lic:nse, 


h That's correct. 

Q Can you toll us, sir, how mary employees t'e 
audi tiic department has? 

PA In the neighborhood of about 50 onployces. 35 
tc 40 of them are auditors. 

e Do they travci around the cc intry? 
} Yes, those are concerned with auditing stations 


and hoteis around the country, trivel around the count, 


ir this arca. 

Q Can you tell us how many auf s the Societ); 
conducts arnually? 

A In the neighborhood of about a thou:.anl. 

Q And in recent years has the Society receive: 
additional license fees by reason of these ardits? 


THE COURT: Youn mean found money that wesn't: 


renorted? 
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MR. TOPKIS: Exactly, your lloncr. 
A Yes, well, the most recent year, t ‘vag some- 


thing approximately about a million and a half dollars 

that came in as the result of audits. That figure has been 
higher and lowcr in pricr years depending upon thc. audit 
activity or the state of the agreemcnt. As high as 

think something like $3.5 million a couple of yca:'s ago, 
three years ago when we included loca! televisicn contracts. 


e We have heari discussion here to the effct 


v-———— —ů— 


that the Society makes a survey of perforrances of its music 


$ 


Pirst, I gather that that survey is required or a survey 


is required under the tems of thc amcnded final judgment 


or what my friends would call the ASCAI consent decree? 
A That is correct, but whether there was a judgmen 


or not, a survey would be required to distribute the money 


that the Society collects because this money comes in on 


a blanket basis and -- one of the things that has to he done 
of course to try to pay out ona fair and equitable hasis 
to those members of the 3ocicty who are responsible fcr 


the oerformances, and th? sur vey is a rcthod of allocating 


—— ——— Re o ol 


receipts of tho Society on a fair and cquitablc basis. 


Q The survey was dcsigned by outside consultants 
employed »y the Society, is that right? 


A That's right, Joel Dean Associates, Inc. 
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That is en inleperdent consulting firm; 

That's correct. 

Who is or vas Mr. Dean? 

Well, Ir. Dean was a professor at Colunbi:, 
I think ne is Professor Eneritus at Columbia at this 
point. 


Q Wher. was the  arrent survey establ.shod by Mr. 


rr: 


dean ox Professor Dean? 

A The current survey was desigred in 1959, went 
into effect in October 1959, Thatis the survey with tic 
design which is in the main in effect. There have been a 


r-mber of changes over tho years. 
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q But Mr. Dean sketched in the broad outlircs in 
'59 and since then ithas been modified from tiro to time? 

A That's right. We designed it inítial'y arc it 
has been in effect ever since, 

Q Is there any other outsido consultan* invclved 
in the design or implementation of the sur vey? 

EN An organization called Researcn Consultants, Inc 
which has the responsibility of scheduling tae survey in 
line with the design and the sample that has been chosen 


by Dr. Dean, by Joel Dean Associates. Then there ace the 


distribution advisers, Aes part of the decree -- 
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Q The amended final judgaent you meen or consent 
decree or whatever? 

A I em sitting close tc the CBS table. I may 
be afZecved. 

Q Fair enough., 

A The District Cou = appointed two cistrib.ution 
advisers who were indepencent o? the Society and report to the 
^ourt,. In 1960 I believe these appointed were Serat 
and Judge McGeoghan. Senetor Ives wae too idl to serve, gi 
Judg2 McGooghan served a3 the distribution adviser to the | 
District Court until his dent and then Judge Ryan bandas: 


Warren Olney and Leo Kaplan as dis:ribation adviscrs. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITEC STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 7-4980 


* 


5 i jhrl Marks-direct 2453 


Q Is thet the Warren Olney who was formerly | 
head of the criminal division of tne Department of Justice? 
A That's correct. I think he was also in 

charge of administration of federal courts. 
Q Does Mr. Olney have particular responsibility 
for west coast and Mr. Kaplan for east coast activities? 
A Yes. Mr. Ol&:; sides on the west coast, 
has his office there, and M. Kaplan is on the east 


coast, so that they are available to members on either 


Q What function do these distribution advisers 


A They have the responsibility of advising the 
district court concerning the survey of the society's 
performances and distribution to its members and they are 
available to members, they attend meetings of certain 
committees of the society that are concerned with these 
areas, and they make regular reports in writing to the 
court which are then commented upon by the Department of 


Justice and ASCAP, printed, and then mailed to the 


members. Those reports are made customarily twice a 
year. 
THE COURT: Is their function primarily for 
the purpose of seeing to it that the decree is adhared to 
SOUTHERN DISTRICT COURT REPORTERS 
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or is it to make recommendations to the Court about 
methods of distribution? The methods of distribution 
are determined by ASCAP itself, are they not, or by 
ASCAP under the decree? 

THE WITNESS: Yes, your Honor, by ASCAP 
under the decree with tae aid of experts inttis area, 
and their responsibility I would imegine is to comment on 
whether these things are appropriate under the decrue or 
judgment. 

Q Now coming to the survey itself, what is it 
that is surveyed? 


A Well, the performances of the society's 


members are what are surveyed, and they are surveyed in “i 


various media which are licensed by the society, and the 
way in which the survey differs by media, given the 
appropriateness of the method and the particular 
circumstances of the media. 

Q Let's start with radio, local radio. What ni 
surveyed there, what is done in connection with per- | 
formances on local radio? 

A Well, you remember we mentioned that there 
are in the neighborhood o£ 6000 to 7000 local radio 
stations. In designing the survey of local radio we 
were advised that it would be economically impossible, 
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unfeasible to count all the performances of our members' 


works in local radio. So it was necessary to design a 
ocieatifically randomize’ sample of performances on iocal 
radio. 

What happens is that we each year make a 
listing of the -- all the local radio stations that pay 
the society a license fee the most recent annual period 


subdivided by the kind of dat» at Joel Dean Associates 


; designed int the sample. In designing the sample 
n Ju... Dean Associates has stratified the data so as to 
2 provide a eliable performance picture of what is per- 


E | for.sd over local radio in the United States. 


—"————————— —————t €] '—QQÀMVQÀMi—nÀuÁM— —— — 


For instance, the data is grouped by type of 
area. There are nine census regions in the United States 
it's broken down by census region. Within the census 


region it's broken ¢ wn by metropolitan location, rural 


18 urban location, or metropolitan. These are census 

19 designations, census department desicnetions, I believe. 
20 Within that they are broken down »y revenue grouping, 

21 so that stations paying the society a certain amount of 
2 money are grouped together by location. There are sone 
3 50 or so subgroupings in this total overall list of 
A 6000 or 7000 stations, and this data is given to Joel 

5 Dean Associates each year. 
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2 Tl.» sample is then randomly selected from 
this stratified data. The stations themselves are 
randomly selected, the day of the week in which they would 
be samplea, starting time, etc., and in recent years this 

sample has been chosen by computer. The sample is ther 
given to Research Consultants Inc., which is another 
outside body. The Research Consultants Inc. then 
schedules the taking of the sample over the sample year. 
The performances themselves are physice 
surveyed by means of tape recordings. Tape recordings 
ace made of local radio stations in six-hour units. 
These are taken by psople who are located in the areas 


M of our 14 branch office cities, and for chose areas that $ 


are not, of course, that means the bulk of the country th 


1 is not covered by those cities, we h-ve people who travel 
7 | and take these tape recordings on instructions from 
18 “esearch Consultarts Inc. in accordance with the das! In 


by Joel Dean. This traveling function has been served 


by our ^udóng department in addition to tiir auditing 


2i function. 
Q Do I gather then that one of our audi tors will 


rent a motel room, turn on a tape recording device or 


a radio when he leaves in the morning, coma back at the 


Bp ww 8 BS 


end of the working day, having conduct... an audit, and tu 
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it off? 

A Weil, in effect, yes, that is wüat happens. 
He has instructions that he las received for the tapinq 
of a particular station at a particular time. He can't 
deviate from that. He sets Hs machine that he is 
carrying with him, he is carrying a small receiver as 7 
well, and a timing device, and the 6-hour unit `s recorded. 
He then mails that to the society, where that tape is 
monitored. | 

Q How many hovic of local radio broadcasting | 
does the society record annually in this fashion 7 | 

A Well, the local radio sample is about 

60,000 hours. 

Q Do I gather that substantially the same kind 
of procedure is followed with reference to local 
television stations? 

A Yes, with this difference; The local 
televisioa format lends itself to surveying not only 
by tape recordiag but aiso by cue sheets;.because a 
good deal of the programming ic the kind of pre-filmed 
or pre-taped programming that will have the music 
data on cue sheets. So that in addition to the tare 
zample of local television there is a sample ki 


means of use of TV Guide. TV Guide has .sections of the 
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guide for each area of the country and a sample will be 
chosen of programming, again based on the factors thet we 
discussed initially, the revenue to the society, the type 
of location, the census area, etc., a sample will be 
chosen from these TV Guide publications from all areas of 


the country, and the society will then have not only a tape 


source but will al have a cue sheet source for informa- 


tion, music information for programming in the s: ple 
chosen. It may have tape for the sample period or 
programming chosen or it may have cue sheets or it may 
have both or either one. 

THE COURT: Mr. Topkis, I am afraid I am 
going to have to terminata today's proceedings at this 
time. I ama sorry, I have to rule on some motions in 
another case. 

Suppose we start a little bit earlier 
tomorrow, try and make up for what we have lost today. 
Quarter of ten be convenient for everybody 

All right, I will see you at a quarter of ten. 


(Adjourned to 9:45 a.m., May 30, 1973) 
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(fERICAN SOCIETY OF COMPOSERS, 
"THORS & PUBLISHERS, ET AL., 69 CIVIL 5740 


New York, May 39, 1973 


STENOGRAPHER'S MINUTES 


SOUTHERN DISTRICT COURT REPCRTER: 
Ni tO STATES COURT HOUSE 
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Columbia Broadcasting System 
v8. 69 Civ. 5740 

American Society of “omposers, 

Authors and Publishers 


New York, New York. 
May 30, 1973 - 9:45 A.M. 


(Trial resumed.) 

MR, BAKER: Your Honor, I would just like 
to m ake a brief request now which I think may save a good 
deal of time later on. * 

THE COURT: 28. 

MR. BAKER: ASCAP has submitted to us a music 
study, and there is certain data ín connection with tha 
study which I think will be necessary for us to make some 
reading on its accuracy. 

THE COURT: Wnat study are you referring to? » 

MR. BAKER: An ASCAP music study, not similar to 
ours but presumably with t he same general kind of informa- 
tion in it. 

THE COURT: What is it you request? 

MR. BAKER: Well, we have already been supplied 
with a copy of AX233, which is a document which reads on 
that study for the period 1972, and we would also like the 
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similar documents relating to the other periods of the 


study. 


In addition, we would like to know what the 


station hookup mltipliers were. 

Third, the programs on the study a identified 
by program code number, and it is my understanding that 
ASCAP has a list matching program code number to program 
aame so that we -- 

T HE COURT: There is really no point in you and 
me having this conversation. Somebody from ASCAP, whoever 
understands what Mr.Baker is talking about, ought to be 
listening so they can respond. 

MR. TOPKIS: I was just trying to find out, 
your Honor. That was my problem. 

THE COURT I see. Can I suggest that at such 
time as this sentencing comes up this morning that you 
people talk this over and see if you can solve it without 
my intervention but otherwise of coursc I will be glad to 
assist vou. 

MR. TOPKIS: We will be glad to. 

PAUL MARES resuued. 


DIRECT EXAMINATION (continued) 
BY MR, TOPKIS: 


Q Mr. Marks, when we broke off yesterday afternoon, 
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as I recall, we were talking about the survey and I 

had asked ou, as I remember, about how local TV and radio 
perfcrmances are surveyed, and you had told us that there 
were sone 60,000 hours of local radio  surveycd annually, 
taped annually. 


A That's corzect. 


Q Could you tell us, sir, how many hours of local 


television are taped annually? 

A Well, the local television sample consists of 
30,00€ hours. Not all of those are taped though. As I 
explained yesterday, the sample is taken from cuc sheets 
as well as from tapes, and the total sample sizc is about 
30,000 hours. The tape unit in television is three hours, 
al*'. igh a six-hour tape is taken because more television 
is occupied by network time, and the network timc is of 
course excluded from the local sample when those performances 
are monitored. 

Q You are just out to analyze the local performances, 
is that right? 

A That's correct. 

Q Can any member of ASCAP know in advance when a 
radio or television station is to be taped? 


A No, no, as Joel Dean pcints out in the design 
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of the sample and in the booklet that was disseminated 

to the nomber ship, one of the elements of this sample is 
surprise, Neither the station nor the member nor anyone 
at ASCAP except the person who is directly concerned with 
taking the sample knows of the time, date or station to be 
sampled. 

Q So that there is no cpportunity for the operatior 
of what I some years ago heard rcferred to as the 
institution of payola? 

A That's correct. 

Q All right, so as I gather it, a great many tapes 
are made, assembled in the field, and are they then sent 


back to Mew York? 


A Tha: is correct. 
Q What is done with them here? 
A At our New York office those tapes are monitored, 


that is, they are licensed to by tape listeners wao then note 
down the performanees, the music performances to the tape on 
a program form. 
The program form is then sent through the distri- 
bution mechanism == 
Q Excuse me before we leave that. How many 
monitors are there, how many people listening? 


A Oh, in the neighborhood of about 40. 


SOUTHERN CISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLANO 7-4580 


Marks-direct 2463 
Q Well, let's sce, if you were iistening to 
60,000 hours of radio and 30,000 hours of television, that's 


about 90,000 hours, That's well over 3000 days of broadcast, 


24-hour days, ten years of broadcasting listened to each 


year, is that right? 

A I will accept your estinate of the time, Hr. 
Topkis. I haven't computed it on that basis. Actually, you 
will recall I said that they did not listen to 30,000 hours 
of television. That is the size of the sample. The sample 
is made up of -- 

THE COURT: I know know whether you are simply 
trying to emphasize the literal number of hours that is 
monitored or whether you are trying to emphasize the effort 
that somebody puts into listening to all this. 

MR. TOPKIS: It is the effort, your Honor, 

the techniques employed. 

T HE COURT: It is very interesting, 

significance of it, Mr. Topkis, in the case? 

MR. TOPKIS: Well, if we ever were to go to a 

use system, your Honor, I think we would have to do a 
more than this. 


THE COURT: All right. At least I understand 
rationale. 


Q So these 40 people listen to all of these tapes? 
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THE COURT: llow do they recognize the melodies? 
THE WITNESS: Well, these are people who have 
an expertise in music. Some of them may be expert in -- 


some of them may have special-ies, particular kinds of 


music, but they all have ability to listen to an recognize 


what they hear. Some of ther are what are referred to as 
solfegg sts. 

Q How do you spell that? 

A 8-o-l-f-e-g-g-i-s-t. 

Q What is that? 

A Solfeggist is one who has the ability to listen 
to music and take down the notes which are -- which make 
up the music, copy down the notation by merely hearing the 
music. 

Q I see. 

A If there are problems in identification of the 
music, there is a system whereby the actually -- the tape -- 
each listener is at a tape machine, and there is a central 
listening board, something like a language -- as a matter 
of fact it is an adaptation of a language learning class 
wher: the teacher can lisen in to each machine from his 
central source, so that if someone has problems with a 
tune, the supervisor can key into that machine and listen to 
it. 
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A specialist in that areca can listen to it. If 
it can't bo identified a solfeggist will notate it and there 
is an actual index of solfeggist notations so that if a 
song is subsequently identified they can go back and pick 
up those that haven't been. 

Q I see, so as the result of these techniques, you 
wind up with a list of all of the compositions that have 
been performed or all of the ASCAP compositions, which is it, 
that have been performed on local radio and TV and picked up 
in your sample? 

A At the point that t he listener is making up tha* 
program sheet, he is not concerned with whether he is lísteni 
to ASCAP music or non-ASCAP music. He is putting down all 
the music that he hears on that program. 

Q So you have a list of all the music that has 
appeared on the programs that you have taped? 

B That's correct. 

Q Let's stop there for a second and go to other 
sources of lists. What do you do about network television? 

A Network television is surveyed on what is referre 


to as a census basis rather than a sample basis, census being 


a complete count of the data that we receive from the 


network concerning performances on the network. 


The network will send program logs to the 
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Soc ey for the programs that appear on the television 


network, and those will be included on a complete basis 


rather than on a sample basis in the distribution mechanism, 
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BY THE COURT: 
Q Let me ask you this: In view of the fact 


that all of the networks havr .anket licenses and that 


your compensation is not, as this very case attests, 


affected by the number of compositions that are played 
on the networks, what is the purpose of monitoring the 
music that is played on the networks? 

A Well, this, the purpose, your Honor -- 

Q To set the fee for the following negotiations? 

A No, to allocate the money as it comes in from 
the network sources to the members. 

Q Sure, of course. 

A With the performances. 

Q You don't have the same reason, that is, one 
of the same reasons, for monitoring local stations; but 
the other reason of finding out how much music is 
played and recovering whatever you haven't been paid for, 
of course, doesn't apply to the networks? 

A Well, even in the local, your Honor,’ the 
basic purpose of the local survey here, the whole survey 
system is designed to properly allocate the performance 
money for distribution among our members. When local -- 
there may be some other information that comes in ‘which 
is corollary, as, for instance, whether or not a 
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station is using music, it doesn't have a license at that 
time, but that is not really the purpose or design, or 
doesn't affect the design. - 

Q Well, you do have a plan of policing programs 
as I understand it. You have mentioned that you 
picked up a million and a half dollars last year, and 
three and a half million, and so forth. Is that just 
an incidental, a secondary result of the survey, or 
is that a separate way of handling it? 

A It's quite separate, your Honor. The survey 
itself is designod with the idea in mind -- now we are 
talking about the sample -- of representing the universal 
performances in the most scientific way possible. 

Q Now I understand. 

A And it would be distorted if you put in these 
other factors. 

Now, there might be corollaries. You might 
pick up performances on an infringing station that does 
not currently have a license but that is not the initial 
purpose, and as a matter of fact, there are other tapes 
taken of infringing stations, of what might be infring- 


ing stations, outside the survey, and the auditing re- 


salts that I referred to yesterday come about in the main 


as a result of a review ofthe books of a particular station, 
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not necessarily its performances. 
THE COURT; Right. 

BY MR. TOPKIS: 

Q Well, actually, the audit has nothing to do 
with the perfornances of a station, does it, Mr. Marks? 
You say not necessarily. You are not at all interested 
in auditing performances of a eben which has a 
blanket license? 

A That is right, it would not be a factor in 
how much the station would have to pay under the agree- 
ment. It pays a certain percentage under the agreement 
less certain deductions. 


Q And the question for an audit is, has the station 


properly reported its income and its deductions and M" 


you the right percrntage, isn't that right? 
A Yes. 

MR. HRUSKA: Your Bonor, I would like to 
object at this point. I think the qoestions through- 
out yesterday and thís morning have been very, very lead- 
ing. I havon't been objecting to them because we 
have been dealing primarily with background matter, but 
I think there probably should come a point in the examina- 
tion where the questions stop gettíng so leading and per- 
haps this is a good point for it. 
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THE COURT: Well, I don't think it's a 


question of timing so much as whether there is any serious 


dispute about the facts Mr. Topkis is trying to bring out. 
If you don't necessarily agree with the conclusions 
suggested in his questions, then you are right, and 
obviously as a general propositionyou are right. 

Can J hear the last question, please? 

(Question read.) 

THE COURT: I am afraid I don't understand 
the question, Mr. Topkis. 

MR. TOPKIS: I had thought, your Honor, 
that your Honor was misunderstanding the witness' testi- 
mony from your question about what does an audit do and what 
does a survey do, and really I just wanted to straighten 
the record out. The two, as I understand it, have 
nothing to do with each other. 

THE COURT: T ow understand that also. 

MR. TOPKIS: Fine. 

BY MR. TOPKIS: 

Q So we have the networks reporting on a census 
basis, that is, everything, every performance that they 
make. That comes in to you and you wind up with two 
lists then. You wind up with a list of the compositions 
that have been picked up in the survey of local radio and 
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television “at ions and you wind up wi th a list of compo- 


sitions reported by the networks. Do you do anything 
about verifying those lists which the networks submit to 
you? 

A Yes, there is a week of programs that is re- 
viewed to determine the accuracy of what the network has 
sent in to us. 

Q How often do you do that? 

A Each quarter, there are a namber of programs 
in the week that are reviewed. They may be reviewed 
on a different basis, some by being audio taped, some 
by means of video tape. Because the way in which the 
peformance is made by the network may be a factor in the way 
in which it is credited. 

First, by audio tape you can tell whether a 
performance which has been listed on the tape was actually 
reported on the program log or whether something reporte? 
on the program log was actually on the tape, that is, 
actually performed. 

So that there are those two methods used in 
verifying performances on the network. 

Q What is your purpose in checking the network 


reports? 
A The purpose is to aaintain, hopefully maintain, 
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2 the highest degree of accuracy that we can in having the 
3 networks report accurately, helping the network really 
4 to maintain its accuracy. 
5 What we do is we notify the network from time | 
6 to time about performances that we find on the tape that | 
7 we don't find oa their programs and performances that 
8 we find on their programs that we don't find on the tapes 
, when we listen to them, review them. 
10 Q By programs you mean the logsthat they submit 
n to you? 
: 12 A Correct. 
13 BY THE COURT: | 
“ Q Wouldn't the tape always control there? 
5 A Pardon me, your Honor? 
6 Q Wouldn't the tape always control? 
7 A Yes, your Honor. 
'8 Q If you don't see something on the trzpe what 


difference does it make if it is on the log i^ it wasn't 


* actually performed? 


21 A Well, you see, yori Bor, we don't tape all 
2 of the -- we don't listen to all of the network perform- 
2 ances. 

M Q I understand that. 

2 A 


We rely on the logs so that when we tape these -- 
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2 Q But you indicated that when there was an ii- - 
3 corsistency between the tape and the log, you advised the 
^ network. I cocan understand your doing it if you say, * 
5 “You did not have on your log that you were going to 


$ play April Showers but you have actually played it." 

7 B Right. i 

8 Q On the other hand, if they show on their log 
that they are going to play April Showers and you tape 


10 that program and you find that they dídn't — 


n E Well, it dist our distribetion, your 
12 Honor. We may find -- 
8 Q Wouldn't you know what the true answer was 


M| olearly enough simply by 

A Yes, we know and we correct our distribution, 
but we also tell the network and say, "Look, somebody 
is putting in a performance that did not take place. 


There is some reason for you to look into that matter." 


Q I see. You mean just a matter of good 
practice? 
A That's is right, trying to maintain the accur- 


acy of those logs. 
BY MR. TOPKIS: 
Q That is the whole purpose of your verifying, 
isn't it? 
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A That is correct. 

Q To improve their methodology? 

A That is correct. 

Q 80 you have a list of network performances 


assembled in that fashion. Now, how about network radio 
Mr. Marks; what Zo you do about network radio? 

| A Notwork radio is surveyed on two bases. 
First, commercial performances on network radio. "hat 
is, performances on stations that are commercially spon- 
sored. Those programs which may be commercially spon- 
sored would also have sustaining portions. Our survey 
on a census basis is of the television network, Fut those 
programs that are wholly sustaíning in nature are 
surveyed on a sample basis through the iocal sample. The 
reason for that is that we found over the years that where 
a statoin is not commercially sponsored, there is 
no accurate way of telling the number of stations that ie 
going over the network. The networks have told us 
that they aren't sure which stations Xey into those 
sustaining programs, so that in order to be able to 
accurately reflect what kind of a multiplier should be 


appiied we pick that up on the local sample. 
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Q Going back for just a moment to local radio, 
Mr. Marks, you spoke of the survey selecting a sample 
of programs to be taped and analyzed and so on. Are 
there any local radio stations which receive a disproportion 
ate degree of attention in the survey quite deliberately, 

A Well, there are to stations which are re- 
ferred to as serious music stations, WQXR and WCR3, 
which are sampled much more heavily. At one point they 
were censused. There is now a 50 per cent sample 
of those stations. Thís is really outside the local 
survey, local radio design, and tb: purpose is to encour- 
age the performance of serious or classical music — these 
are what might be referred to as serious music stations -= 
by encouraging the composers and publishers of that 
kind of music, So that those two stations are in- 
cluded on a different basis than other stations. 

THE COURT: Do you not monitor a station 
like WNCN because all of its music or 95 per cent of it 
is in the public domain? 

THE WITNESS: No, your Honor. 4f the 
station pays us a license fee, then it would come — it < 
would have an opportunity to come into the samp’ t. 

THE COURT: And that station presumably 


does not? 
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THE WITNESS: If that is -- 

THE COURT: It is an FM classical station 
in thís area. 

THE WITNESS: You are not referring to the 
WNYC station, which would not, but WNCN most likely would 
have an opportunity to come into the sample if it pays 
us a license fee, and I don't know why it wouldn't. 

THE COURT: | Because perhaps all the music it 
plays is in the public "o I don't know. I 
hadn't thought about it. 

THE WITNESS: I am not sure that there are 
many stations that just have a public domain format. 

TEE COURT: No, I wouldn't think there are 
many. But if there are any, it might be WNCN. 

MR. TOPKIS: Your Bonor, perhaps this is a 
good point to introduce a document that I have shown 
to my friends. This is a list. It is called the 
ASCAP Symphonic Catalog. AX238. I will offer it 
for identification. ^ 

THE COURT: All right. 

(Exhibit AX238 was marked for identification.). 
BY MR. TOPKIS: 


Q Do I gather, Mr. Marks, that this document is 


a document published by ASCAP listing its symphonic catalog. 
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A That’s correct. This is a partial Wasii. 
speaking as of the date that it was printed, giving the 
serious catalog with the instrumentation and the duration. 
It is alphabetical by composer. 
THE COURT: Duration meaning the duration == 


THE WITNESS: Time duration, your Honor. 


THE COURT: How lorig it takes to play the piece: 


or how long the copyright -- 

THE WITNESS: How long it takes to * the 
piece. It is particularly useful for orchestras or 7 
chamber groups, depending upon the work involved. 

Q Mr. Mark$, do I understand that there are 
listed there not only original copyrighted works, Lut also 
a great many copyrighted arrangements of works where the 
original works are themselves in the public domain? 

A That's correct. 

MR. TOPKIS: I think, your Honor, that explains 
why WNCN holds a license, because they perform copyrighted 
arrangements quite regularly. 

Q Is that correct, Mr. Marks? 

A If thay do hold a license -- I don't know, 

‘you know, for a fact that they do -- but I would think 
not only that they play copyrighted arrangements, but 


they might very well have occasion to play serious works 
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of more recen. vintage. 

THE COURT: We needn't argue about it. As 
I think about it, they rarely do, and maybe it is a 
deliberate policy. 

MR. TOPKISt I will offer AX238 for iden- 
tification. 

HUGHES : No objection. 


> COURT: May I take a short look at it, 


MR. TOPKIS: Sure. 
(Exhibit AX238 was received in evideace.) 
BY MR. TOPKIS: 

Q Mr. Marks, does the society survey any per- 
formances other than in aetwork and local radio and 
television? 

A Yes. It surveys performances of background 
music and simil.- services, like Muzak, Seeburg. 

Q How do you know that? 

A We receive program information from these 
services and a sample is drawn by Research Consultants in 
line with a design laid down by Joel Dean POEN 

Q Research Consultants is that enterprise that 
you referred to yesterday? 


A That's correct. 


- 
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So that is included in the sample, in the 
Is anything else included in the survey? 
A Yes. There is a survey of symphony orchestra 
concerts licensed by the society and other serious 
concerts licensed by the society and educational perform- 
ances at educacional ínstitutions. 
The symphony and concert survey ís on a 
census basis. Those performances are taken from the 
printed prograas. The survey of educational institu- 
tions is on a sample basis. 
Q Do you include performances in any other fields 
in your survey? | 
A No. Those are the media in which surveys | 


are concucted. There are, of course, other ereas from ' 


hotels, bars, grílles, taverns, nightclubs, the area we 


referred to yesterday as being that of the general 


which we receive license fees. For instance, the 


licensees. 


Initially, when the survey was designed the 
question, of course, was raised as to the best way of j 
determining performances in that area and a review of 
that question was made 'by Dr. Dean and his reaction 
was that this is an area where it is not economically 


li feasible to conduct a separate survey, given the large 


^ 
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number of licensees and the amounts which come from those 
licensees. The recommendation was made that the mone; 
from this area be paid out over performances -= feature 
performances in other surveyed media, since the music used 
in this area is more like feature performance music 

ix, other media than it is like nonfeature performance music, | 


| 
cues or themes. | 


— ———Ó 


qeneral licensees is distributed. 

Q Would you tell us then kow the money in «ach of 
the fields is 3ístributed. I take ityou have certain 
revenues, let us say, from network television? 

A That’s right. Under the amended final 
judgment the money is allocated for distribution among the 
media as it comes in from that media. So that the 
license fees from local radio are paid out over the per- 
formance on local radio, license fees on network radio simi- 
larly, and local and network television, with these 
exceptions: 

First of all, the judgment provides that 
we are permitted to allocate a portion of the money 
that comes in from local television to performances on 
network television because that money comes from spot 
announcements that may be within or around network televi- 
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sion programs. In other words, the money is paid to the 
local television station but it may be attributable to 
network television programing. 

Q Does the society in point of fact do that? 

A Yes, it does. Also, there are — there is 
money that — when ve talk about allocating the money to the 
media from which it comes, you have to realize that there 
are other exceptions to that practice. For instance, 
on the writers" side the society is permitted to allo- 
cate -- 

Q Let's come to that in a minute. That is a 
whole subject that we will be going into shortly. 

THE COURT: I am not quite clear when you 
say allocating it to the media. I take it you mean 
allocating it to some pool for that media from which 
distributions are thereafter made to the members 
themselves, is that right? 

THE WITNESS: That's correct, your Honor. 
That's correct. 

THE COURT: 7 take it that although the amended 
final decree, the judgment decree, sets forth these re- 
quirements, that there are other factors which control 
actual distribution which presumably are found some- 
where among the governing documents of ASCAP itself, is 
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that right? 
3 THE WITNESS: That's right, your Honor. 
But even here, you know, the decree and t.2 associated 


documents, for instance, provides that the society may 


distribute to performances of serious music money 


considerably in excess of the amount “hat is collected 


from at media. So that is money that has to come 


from these other sources, and it does, That was what 


I had reference to. z 
L THE COURT: I see. I am trying to get the 


^ overall structure now. You must understand that on 


e 


| 
| 
| 
| 
| 
| 

this point I really have had no information whatsoever up 

to now, and whatever its relevance, at least I want to try 

15 and understand it. 

I merely want to be sure I am right, as I 
understand now that I am, that there are essentially two 
sources of legal authority governing the distribution 
7? | of funds received by ASCAP. One is the decree and the 
other are its own rules and regulations, in whatever form 


those are found, is that right? 


THE WITKESS: Yes, your Honor. ^ There 
are actually formulas that — 

THE COURT: I have heard of the four funds 
method of distribution, for example. 
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THE WITNESS: Ríght. 

THE COURT: But I don't know, and now is as 
good a time as any, and your lawyer says you can tell me, 
in what form are these methods, regulations, actually 
codified? 


THE WITNESS: They are codified in formulas, 


in rules that are * with the decree. They 


actually refer to the -- the decree refers to rules that 
are attached to it and that from tíme time have been 
amended. When those rules are amended the decree 
itself is amended. It has teen amcoaded several times 
since 1960. 

THE COURT: All right. Thank you. 
BY MR. TOPKIS: 

Q Do I understand that once a work has turned up 
in the survey in any particular medium its performance 
is then given a certain weight? 

A Well, remember we said that there are differ- 
ent sources for determining what performances are surveyed, 
either the tapes which become programs, the program 
logs which come from the networks, the programs that 
come from the background music services and sample. 

These are formalized on program sheets. Those sheets are 
coded. Each composition haz a distinctive code dinber,. 
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And they are weighted in line with the weighting formula, 
and this weighting formula is something which ==- a 
formula which has been determinedin accordance with the 
weighting rules, the weighting rules themselves being 

a part of the amended final judgment. 

The formula sets out the relative value of 
performance because these performances we have been talk- 
ing about will come in various forms. They will be 
feature performances, they will be background music, 
themes, bridges, jingles, cues. Each of these types of 
performances is referred to ín the weighting formula and 


that weighting formula assigns relative values to those 


types of performances. 
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Q So that a feature performance willnot receive 

the same weight as 4 jingle performance or as a background 

performance, is that richt? 

5 A That's correct. 


6 Q Just by way of suggesting the varicty, I will 


7 show you a document we have tad marked as 233 for idontifica 


8 tion, Mr. Marks, and ask you if you can * us what that is 


9 ^ This is a fact sheet for a particular quarter 
10 of performances. Its heading is first quarter 1973 per- 


1 formances, This will be found in what is referred to as 


| 
] 


12 the da ly detail. It is an IBM run of all of the porformandes 


13 in a particular quarter listed alphabctically by title 


of performance and c number and indicating t^e daily 


daily cetail, find his work, and sec how the performances 
have been computed. 


This sheet will give him the multipliers 


quarter. 


tion just ag a guide, if I may. 


MR. HRUSKA: I object, your Honor, simply 
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performance by performance, 30 that a member can, if he wants 


to know how his performances have been computed, look to thi: 


and the credit symbols for the different types of performance 


MR. TOPKIS: Then I will offer 233 for identifica 
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because I don't understand so mich of this document, 

THE COURT: I understand why that is a 
motive for objecting, but I am not sure -- 

MR. HRUSKA: X would for that reason place the 
objection on grounds of irrelevance. 

THE COURT: I don't think it is irrelevant. I 
am not sure I understand it thoroughly either. But I do 
understand now that Mr. Topkis is putting in this proof as 


intended to deal with the question of feasibility insofar as 


it illustrates the complexity of the present situation anc 


what would have to be done by a replacement system, and I 
think it cannot be denied that such factors are relevant, 
however the effect of the proof that he puts in may or 
may not turn out to be. 

So I will receive the exhibit in the hope that 
you and I will both aet to understand it better. 

MR. TUPKIS: I am only going to focus on a portio 
of it, your Honor, and perhaps that will minimize the 
necessary exploration. 

(Exhibit AX233 was received in evidence.) 

MR. TOPKIS: May I just hand your Honor a copy 
of it, so that you can follow it? 


THE COURT: Yes. 
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Q Looking at the riqht under "credit symbols," 
Mr „Marka, I see at the top feature 100 per cent. 

That means, I take ít, that your base credit 
is a feature performance and that gets 100 per cont, is 
that right? 

A That's righi. It gets the full value, so to 
speak. 

Q Running right down, we see that then the jingles | 
get 1 per cent of the value that a feature performance would | 
get. 

That's correct. 
What is a jingle, sir, as the term is used here? 

A A jingle is a work that is written for -- 
directly for a commercial announcement, or it may be a work 
that is taken out of the repertory but which has been 
changed for use with a commercial announcement. In other 
words, suppose they take a popular song and change the 
lyric to use it with a commercial announcement. Then it get 
jingle credit or one per cent. 

If it is a song which has been taken out of the 
repertory but unchanged, then it is credited in the same 
way a theme is credited, at 10 per cent, or higher if it is 


qualified work. 
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We will come to qualified work in a minute. 
Right under 100 per cent, I see another kind | 
of fea-ure gets a 25 per cent credit. mat is that? | 
n That is a feature performance on a network | 
program which apoearo, I believe, three or more times weekly .| 
We refer to it as a multiple-program -- that is the Mult-- Ms 
the work is written or published by someone who is — 


with the program, works for or is a p »oduccr of the program 


or employee or the music conductor, etc. 


performance on that program is reduced, because of his 
opportunity tc foster períormances on the program. 


© Coming down ur de: them“ we see four categories 


i 

! 

| 

| 

Then the credit on that program, the credit for | 


of them getting 50 per cert, 37.5, 25 per cent and 10 per cent. 
Could you explain that to us? 

A Yes, probably from the bot-om up. The 17 symbol 
is for a non-qualified theme. The 13, 12 and 11 symbols ar: 
for what is referred to as qualified themes. 

Now, a qualified work, and it may be qualifie- 
as background or theme, is a work which has received a certai 
history of feature performances in the survey over the 


period of its life and has also main ained a history of 


feat ure performances over the last five years. It has 


SOUTHERN DISTRICT COURT REPORTERS 
UNITES STATES COURT HOUSE 
FoLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


jhb-5 Marks-direct 2488 
to have a certain average of credits over the last ‘ive 
years, plus a certain total nunber of credits in order to 
achieve status as a qualifying work. 

If i: is a qualifying work and it does receive 
this non-feature type of performance it is eligible to get 
this ircressed credit because of its features of recognition. 

THE COURT: What explains the range between 25 
and 50 per cent? 

THE WITNESS: Varying cred.t that you Fave to 


achieve. You have to have 20,000 feature credits. 


THE COURT: Basically it depends on frequency 


of performance, Goes it? 
THE WTI TI. ES 3: Les, your Honor, and the credits 
that you get fcr those performances. 

Q Just to hurry things along, Mr. Marks, are there 
simila- demarcations as to the category that you will see 
on the right marked "theme (TV musical/variety program on 
camera) "? 

A Correct. That is a different ‘kind of theme. 
It is a theme that is used on a TV musical or variety 
program, and the performarce of the theme is viewable on 


camera, it is eligible for that different credit, increased 


credit. 


SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
Fogy SQUARE, NLY., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


jhb-€ Marks-direct 2489 

Q The next category,"background to commercial,* 
what does that refer to: 

A That relates to what I mentioned before, a work 
taken from the repertory for use with the commercial where 
no change has been made in the work, they use the wor as 
is were the commercial. It thcngets theme credit and is 
elicible for this increased credit as a background, as a 
qualified theme. 

Q Sothat if In My Merry Oldsmobile were used with- 
out any change in the lyric, it would receive this trca-- 
ment? 

A That's cor rect. 

Q That i5, as an oldsmobile commercial. But if 
Cole Porter's It's Delovely were modified to become "It's 


DeSoto" commercial, then it would be treated a5 a 


A You are giving away your age, but yes, that's 


correct. 


i 
commercial and get the one percent credit. | 
i 
| 
| 
1 


Q That is a lot. So far as background to commer- | 

cial, so far as that category is concerned, we sec different| 
| 

weights ranging from 50 per cent down to 10 per cent. 


What is the explanation of that in broad terms? 


A Those are tha vary ing rates of qualification. 


— —— — M we 
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The 10 per cont is a non-qualified work that hasn't been 
changed and the 61 or 50 per cent is a fully-qualifiec 
work. 
Q We have already discussed jingles and now 


we sce three dífferent backgrcund terms, background 50 per 


cent, background 20 per cent, background for cach three 


minutes 27.5 per cent. What does thet mean? 

A Those are non-qualified background as oppoaed 
to the qualificd background we were speaking about. The 
non-qualified background is -- you know the 99 symbol is -- 
refers to background which is credited on a time duration 
basis. So that three minutes of that background music 
will get 27.5 per cent of what a feature performance would 
get. 

Q And if there were nine minutes of it, it would 
get almost as much as a feature performance? 

A That's correct. 

THE COURT: I am not clear on this business of 
unqualified, since when we were dealing in Box B here, 
which is called background to commercial, for example, you 
indicated that the ítem at the bottom of the box, Number 67, 
10 per cent, referred to unqualified items. 


Now we go onto another category that we just 
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discussed, which aro also described as background items, 
and which I understood you to siy were unqualificd items, 
and the credits for them jump 27.5, 20 and 50 per cent, which 
is not far different from the qualified items that you 
referred to in background to commerciel. 

Can you explain to me ~- 

THE WITNESS: Yes, your Honor, and I think there 
is a difficulty here in the language. The background -- when 


we speak of background to commercial it is descriptive in 


music sometimes played behind the script, the text, but 


the sense that when you hear a commercial you will hear | 
| 
| 


actually that is credited as a theme, it is credited as a 
theme music. It could say them to commercial and probably. 
be more accurate there. | 

THE COURT: I see. 

THE WITNESS: The unqualified, non-qualified rate 
for a theme is 10 per cont, and it is not rclated to time 
duration. It is 10 per cent for the particular use. 

When we come down to background, there that is 
background -- that is usually cues and bridges. If you watch 
a situation comedy or a feature film, the music you hear going 


on while the action takes place is called background, and 


that is the way it is used in this sense. 
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TIE COURT: I see. 

THE WITNESS: Here it is paid on a time 
duration basis. The time is aggregated for a particular 
member and he is paid on the basis of 27.5 per cent of 
what a feature performance would get for each three 
minutes of that music. 


THE COURT: Does the "for each three minutes" appli 


cent? 


T'E WITNESS: Just to the 27.5 per cent. 


I 
y 
also to the 50 end 20 per cent or just to the 27.5 per | 
| 
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BY TUE COURT: 


Q When does the 50 per cent item apply? 


| 
| 


A The 50 per cent or the 31 symbol refers to * 
ground music used as background in the manner I have | 
described it which is qualified, has met t his test of feature 
performances, so that there is some recognition factor, but 
the work may be used in a qualified — in a background 
manner. If it is, then it gets chis 50 per cent credit. 

Q Well, it seems possible that something in 
Category 31 might only get 50 per cent no matter how long 
it was played, whereas something in Category 99 might get, 
as Mr. Topkis was indicating, 82 per cent or whatever it is i 
it were played for nine minutes, or if it were played for 15 
minutes it could even get over 100 per cent. Am I correct i 
coming to that conclusion? 

A Yes, in this sense, your Honor, that someone may 
have written anó customarily will have written background 
music that takes up a good part of a feature film or teic- 
vision program, and he may receive for that on a time 
basis more than waat a single porformance gets of a single 
qualifiod work used as background. 

But here again we are talking about works, 


qualifying works are usually songs, they may be serious 


works as well, that have some recognition value to the 
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But you are both as to Item 31 and 99, aren't 


I am not following you. 
You said you were talking here about items which 
have some recognition value. 

A No, 99 Stone would not -- the public would 
hear it. I am talking about recojnizing the song as being 
sonething familiar because it hes deen a feature song. 

Q Well, I don't scem to Je able to get the 
information that I am looking for which is not your fault. 
Maybe I haven't nade myself clear. At least as 31, 36, 
and 99 are shown here, and as we have Lad the discussion, 
it sounds to me they are all the same kind cf use. 

A May I use an example, your lionor? 

Q And one seems to get paid at a better rato than 
another. I dor't understand why. 

A Right. Let me give an example, your Honor. 
say you have got 4 situation comedy, where they are having 
a tca party, and as thc hostess brings in the tea, they 
play Tea for Tuo. Now they could play music that is 


written specifically for that episode. They have that 


option. They can do it either way. But for some reason -| 
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and probably for very good reason -- the director or whoever 


makes the decision prefors to use Tea for Two for the 
recognition factor that the audience is going to recognize 
it, and it is going to futher the story line perhaps. 

The performance of Tea for T wo would be paid on 
this 31 symbol as a 30 per cent performance regardless of 
the time duration because it is a qualified work, it has 
a history of featured performances, 

If they didn't play that, they played just some 
jusic that was written specifically for the episode, the 
packager had assigned somebody to write that music, as 
is very often the case, thon that would be paid for on a time 
duration basis at 27.5 per cent for three minutes. 

Q Well, I understand that, the distinction between 
those two examples, but are you implying that 99 applies 
only to music that is written for thc program? 

A No, I am saying that it applies only to music 
that is not qualified in either the sense of the background, 
the 31 symbol which is a history of feature performances, 
or the 36 symbol which says that the provision for t at 
is that if it has — that is the one between the 21 and the 
99 -- that if this work has been commercially recorded, 


and has had a certain number of performances in the 


local radio survey, then it cualifies for a 20 per cent 
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In other words it assigns added values for the 


wider use of the wcrk. 


Q I don't want to take any more time at it. I 


nee me PE ÍÀ MM M À— — ͤ ꝓ—U äü ä 


think the important thing for me is to realize that you 


have these various computations to make, and whiie it'may 


— 


be Interesting to me to understand why even the Court or 
the members have decided to allot the credit that they have, 
you arc not concerned with the particular wcignts of the 
system, 

MR. TOPKIS: No, your Honor, I just wanted vou t 
foresee the system exactly so. 


THE COURT:  Incidentally, is there a defirition 


catalog oł definitions of these various factors somewhere? 


THE WITNESS: Yes, your Honor. A wrighting 
formula. 

MR. TOPKIS: Your Honor, I can give you what 
is attached to the stipulation of fact here. 

THE COURT: Yf it is attached to the stipulation, 
then = have it already. 

MR. TOPKIS: The reason I asked Mr. Marks to 


explain it to you is that it defies my comprehension and 


it occurred to me -- 
MR. HRUSKA: And everybody else's. 
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i 
MR. TOPKIS: -- that others night have MEUS 
with it. i 
I can say, your Honor, just for the record, | 
that this order that I am referring to is Exhibit 11 to the 


stipulation of facts which was previously received in 


evidence as your Honor's Exhibit 2. 


| 

| 

| 

| 

""HE COURT: All right, thank you. | 


BY MR. TOPKIS: 

Q Just one final question, Mr. Marks. Relating 
to this document AX233 for identification, we see in the 
middle of it the term "fcature multiplier." Do you see 
that? 

Yes, I do. 

Q Would you tell the Court what that is? 

A Well, you will rocall when we werc discussing 
the way in which the various media were surveyed, I said 
that we regarded general 'icensoes, the income from that 
area is distributed over foature performances in the other 
surveyed media. This feature multiplier represents the 
multiplier that will accomplish that distribution. It is 
applied to the feature performances to allocate that income 
from the general licensees. 


Q And up above there is the term "strata multiplier} 
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Is that too a kind of multiplier which is 
applied to survoyed per formances? 

A That is correct. When a performance is weighted 
in line with the credit symbols that we have locked at over 
on the right, the results of that weighting will produce 
what we refer to as use credits. One of the purpeses of 
the system design is ‘to — — remember I said that 
we are trying to allocate the money from various licensees 


so that it is paid out for performances by those licensees? 


Q You mean groups of licensees or classes of 
licensees or individual licensecs? 
e 


A Ho, groups of licensees, the ones that we referr 
to when we were talking about the survey, local radio, 
network radio, local television, network television, beck- 
ground music, etc. 

The multipliers that are listed under the heading 
"strata multiplier," are the multipliers which blow up 
the use credits so that the total credits for the particular 
media will represent the dollars which come in from that 
media. These might be referred to as the blow-up 
multipliers, so that you end up with the kind of total credit 


that will distribute that amount of dollars to that medica. 
BY THE COURT: 


Q Does that mean, for example, that in this 
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quarter, the TV Network being 328, and local radio being 
37, that TV network took in approximately ten times as 
much as local radio? 

A No, your Honor. The reason that you can't 
make that comparison is that the -- don't forget these 
multipliers rz being applied to use credits, and thc use 
credits will depend upon how many uscs you have in the par- 
ticular media and what their relative values are on this 
credit symbol chart. 

Q I understand that is true for the recipient, 
but I thought you said that these factors 37 and 61, 11, 
328, refer to in effect, the moneys earned by the performanc 
of music on these var ious strata? 

A No, that is a factor in the determination of 
what that multiplier will be but let me sec if I can give 
you an illustr ation. 

Q It is not the sole factor? 

a It is uot the sole factor. It is a fac tor 
Let's say you end up with ten use credits in a purticular 
media, That is hypothetical. There are going to be 
many more in ea = media, and you want to distribute 


100 performance credits from that media because 100 per- 


formance credits will represent the value of the license 
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fees from that media. 
You would multiply ~- your strata multiplier 
would be 10. 
TIE COURT: I think I understand. 
BY MR. TOPKIS: 


Q Do I gather then, Mr. Marks, when the weighting 


rules and the weighting formulae and the multipliers are 


applied, you wind up with a certain number of performance 
credits attributable to each of the principal sources of 
revenue of the Society, local radio, local television, 
network television, background music, and so forth? 

A That is correct. After all these multipliers 
have been applied. 

Q Do I gather then that the moneys received from 
these various groups or classes of licensees are distribut 
in accordance with the performance credits applicable to 
performances by those classes or groups of licensees? 

a That is correct, with the exceptions that I 
have started to mention before in terms of awards and the 
initial money that is paid out to performances of serious 
music. 

Q Within any particular field, let us say network 


television, there is a writer's shaie and a publisher's 
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share, rignt? 

LI That is correct. 

Q They are split down the middle? 

A No, the credits which result from the application 
of the weight ed formula which assigns relative values and 
the multipliers which are designed to allocate the revenue 
by media, produce performance credits for each individual 
work. That ís the end result . X work gets so many per- 
formenee credits in that quarter. 

The writer or writers of the work, if it is one 
writer he will get all the performance credits for that work. 
If there are two, they may divide them 50-50 or 75-25. If 
there are three, one-third each. Me will get a share of 
credits for the work. The publishers will also get the credits 
for that work, so that when you have -- the end result of 
a distribution is to have performance credits for each work 

, that has appeared in the survey and those credits allocated 
by member. 

THE COURT: Then you pay X cents or dollars per 
performance credit? 


THE WITNESS: Well, then there are distribution 


distribution formulas, your Honor, and the formulas differ 


for writers and publishers, wherein those credits are 
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translated into distribition dollars. 
Q Those are tie so-called writer's rules and 


publisher's rules? 


A Writer's distribution formula and publisher's 


dist:-ibut on formula. 
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e Do I understand those are subjsct to approval 
by the Court administering the amended final jud ment? 

A Yes, those arse adopted -- I think the formulas 
may be part of the judgmant. They are adopted in 
accordance with the judgsent, and if changed, changed 
ith the consent of the parties. 

THs COURT: That means with the govern- 
mant as consent when you say the parties? 

THE WITNESS: Yes, your Honor. 

THE COURT: But internally how do you gc 
about changing these rules? Perhaps ít has nothing to 
do with this case but what is the mechanism of doing it? 

THE WITNESS: Your Honor, customarily if 
any of the — if there are changes made they will be 
discussed by the survey and distribution committee of the 


board of directors. There are advisory committees to 


the president of the society, two advisory committees -- 


actually, three. There is a writers advisory. com- 
mittee on the East Coast, one on the West Coast, and a 
publishers advisory comm:.ttee made up of nonmembers of 
the board who may díscuss or generate ideas for changes 
in the formula. 

THE COURT: Then are the chenges then 
enacted by the board or by the membership or both? 

SOUTHERN Dis T REPORTERS 


UNITED STATES HOUSE 
FOLEY Square, Mv. NY. 0007 T 2 CORTLAND 7-4580 


Markse-direct 2503 


THE WITNESS: They are enacted by the board. 
They are commented upor by the distribution advisers. — 
They may be r:commended by the distribution advisers, 
passed by the board. If it is a change that requires a 
change in the judgment, then there is a notice given to tke 
membership and a hearing before ths District Court, which 
is before Judge Ryan. 

If it is a change which doesn't require 
changing the judgment, then there is a notice given to the 
menbership that this change will take place at a certain 
point in time. Notice is also given to the Court that 
a change is taking place. 

MR, TOPKIS: Just so that it may be clear, 
your Honor, I am sure that your Honor is aware that there 
is romething called the amended final judgment of 1950 
which deals with the rate-fixing proceedings and so forth. 
What we are talking about here is the 1960 order, as 
modified, which is a separate document although in the 
same action, and that it ís which governs survey, distribu- 
tion, and so forth. 

THE COURT: All right. Thank 
you. 

BY MR. TOPKIS: 
Q Going to the simpler one first, Mr. Marks, how 
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do the publishers distribute their share? 

A Well, the publishers’ distribution is made on 
waat is referred to as a current performance basis. 
The first quarter ofthe payment year is the July distribu- 
tior. In the July distribution we have computed credits 
from the various media for publishers for the performance 


period October-November-December of the prior year. 


That's how long it takes for the system to court, survey 


and count the performances and allocate the appropriate 
multipliers and come up with the performance credits. 

So in July cf 1973, for example, we will be 
reporting to the publisher members for performances 
only June-December of 72. 

The revenue distributable to the publishers 
in that quarter is divided by the total performance credits 
for all publishers and a tentative credit value is arrived 
at. &ach member's credits are multiplied by that 
tentative credit value and that is the amount he receives 
in t»at distribution. I refer to it as a tentative 
credit value because in the subsequent quarter in October 
we will take the performances for two quarters in the 
performance year, October-November-December of ‘72, 
January-Pebruary-March of 73, take the distributable 


revenue to publishers for two quarters and come up with 
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a new credit value, pay the member based on what this new 
credit value is, correcting for any underpayment or over- 
payment based on the original payment in June. 

We do this aggregation for four quarters, 


aud arrive at a final credit value in April of the follow 


ing year when we have surveyed the four performance 


quarters. 

Now, we do that for this reason: The 
licensees pay us at varying rates during the year, and we 
want to avoid having a member gain or lose because he 
may have more credits in a quarter or fewer credits in a 
quarter where the licensee has paid us more or less. 

So what I am saying is that we average the credit 
valae in a sense over the four quarters and that's how tue 
publishers pay. 

We ought to point out initially that in de- 
termining what the distributable revenue is we divided the 
money in half so that half of it that is available for 
distribution is payable to the writers and half to the 
publishers. 

THE COURT: Do I understand that the society 
regularly pays out all of its income less expenses? 

THE WITWESES: Yes, except for money which 
is coming from foreign sources, which is distributed 
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twice a yeax and may be held while we are processing the 
foreign statements; and also money that is going to foreign 
performing rights socities is paid out once a year. Except 
for that money. 

BY MR. TOPKIS: 

Q Might. But by the end of the year the 
objective is, I gather in order to minimize taxes, to 
get out all the money? 

A Yes, except for that money which has not coul 
not be distributed because -- the foreign money is what I 
am referring to. 

Q Right. All right. So much then for the 
publishers’ share. 

Could you tell us now, please, how the 
writers’ share is distributed? 

A The writers, unlike the publishers, have an 
option of payments. Fírst, they may be paid on a 
current-performance basis, or they may be paid on the 
basis that your Honor has referred to, the four-fund 
basis. 

In detarmining how much money is applicable to 
each basis of payment we do the following: 

Each writer on a current-performance basis is 
paid on four quarters of performances at one time. You 
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remember I said that in July we'd be paying publishers 
on the basis of performances in October, November and 
December of 727 In July we were paying writers on 
the most recent quarter that they will receive a state- 
ment for,which will be the preceding quarter, July, 
August and September of '72, and we aggregate the most 
recent and the three sreboting quarters, July, August, 
September; April, May and June; January, Febraary, 
March; October, November, December, going backwards. 
Q Do I gather then — forgive my Interrupt ing 
that the publishers you are paying six months later 
and the writers you are paying nine months later? 
A That is correct. The most recent quarter 
that is counted into the computation is nine months eariy. 
Q Just so that again the record may be clear, 
when you are paying síx months or nine months later, 
are you paying the revenues that you received six months 


or nine months ago, or are you paying out the revenues 


that you are receíving or have just received at the time of 


distribution? 
A You are paying out the revenues that 
you have aggregated since the previous distribution. Pay- 
ing out on current revenua, not on revenue nine months 
to go or six months to go. 
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Q Right. So you are paying current revenues on 
the basis of performances six or nine months ago? 

A In the cases we are referring to, that is 
right. You are dividing up the total fund that is 
currently available for distribution on the basis of these 
formulas which may take into consideration performances 
duzirg the prior period. 

Q You were telling us how the writers whe 
are on a current-performance basis are compensated. 

A Yes, I was telling you how you divide the 
writer-distributable money into these two funds: the 
current performance for current- erformance writers and 
four-fund writers. 

So that we take these four quarters of cradits 
and again we divide the distributable revenue in that par- 
ticular quarter by the four quarters of credits for all 
writers, not jurt the current-performance writers. I 
think this is an important point because I think in dis- 
cussing Dr. Fisher*s testimony I think that there may be a 
misunderstanding of that, but what we do is take the 


four quarters of credits for all writers, those writers 


who are on a curroent-performance basis and those writers who 


are on a four-fund basis, and we divide the revenue 
distributable t> all writers in that particular quarter by 
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the credits that have been received by all writers and come 
u^ with a per-credit value. 

That per-credit value is the current-per- 
formance credit value for that quarter so that someone who 
is on a current-performance basis of paynent, we multiply 
his credits by the per-credit value and that is what he is 
paid in that quarter. ki i : 

Q That is how a man who is on a current-per- 
formance basis is compensated? 
A That is right. 

MR. TOPKIS: your Honor, before we go 
to the four-fund, which is a rather complex subject — as 
Al Jolson used to say, you ain't heard nothing yet -~ - 
could we take our morning break? 

THE COURT: I think we better if it 1 
more comp" 8x. 

All right, we'll take a short recess. 


(Recess. ) 
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2 pM 


3 1 Q Mr, Marks, before we cone to the four-fund 

é question there was one subject we touched on before that 

$ I wanted to quantify, 1f you would. 

$ | You told us, as I reromber, that a portion | 
7 of the revenues received from local tel vision are paid | 
3 out not in accordance with performances on local tele- | 
? vision but in accordance with performances on nctwork | 
10 television. Do you remember that testimony? | 
n A Yes, I dc. 

12 Q Could you tell as what percentage of the 


revenues which the society receives from local television 
14 is paid out in accorđance with performances on network 


E television? 


16 A I think it is in the neighborhood of about 
7 35 per cent. 
18 Q Who makes the determination as to what per- 


9 centage is so paid out? 


20 A Joel Dean reviews this question in line 


21 with the judgment, which, as I said earlier, provides for 
2 this adjustment of spot revenue that goes to the local 

2 stations but is attributable to nstwork programs. Dean 
24 makes a review of whatthis amount might come to and he 
7 | prescribes the percentage allocation. 
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THE COURT: This applies only to radio, 
is that right? 
MR. TOPKIS: No, television. 
THE COURT: Only to television or both? 
Q Which is it, Mr. Mar..s? 


A I think/4t is in television that it is a 


major factor. Network radio these days is a very small 


shadow of what it has been. It's only a major factor in 
network and in local television. 

Q Mr. Marks, we were about to go into the 
writers who elect to be paid on the so-called fonr-fund 
systen. Before we do that, can you tell us how many 
writers are on the current performance basis and how 
many are on the four-fund basis at the present time? 

A X think the current figure is something 

9000 writers on the four-fund basis and something 

6000 writers on the current-perfc-mance basis. But 

of the -- the money uch goes out to writers on a 
current basis is about 20 per cent. Of course, that 
fluctuates with the writars whochange from current to 
four-fund. But those are the numbers. 

Q Right now then about 20 per cent of the 
writers's'*re of moneys is being distributed on a current- 


performance basis? 
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Q Now, would you tell us how this four-fund 
system works? 

A Well, you remember I said that we start with 
the writer-distributable revenue, wh*'ch ia half the 
distributable revenue in a particviar quarter. We first 
determine what the current performance value of a credit 
is by taking all the credits for the four quarters that 


are being usod as the basis of payment, and that is for all | 


Pd 
members, whether they are on a current basis or four-fund, | 


and then taking all the distributable revenue for all 
writer members and coming up ith the per-credit value, 
multiply the credits to those members who are on a current- 
performance basis ^f payeent, multiply their credits times 
the per-credit value, aná that represents what is being 
paid out to the current-performance fund, the current-per- 
formance writers in that quarter. 

The remaining monay goes into the four 
funds and is paid out on a four-fund basis. The four 
funds are constructed in this manner: The first fund 
is 20 per cent of that remaining portion, andthat is re- 
ferred to as the current-performance fund as opposed to cur- 
rent-performanoe option. This is the current-per- 
formance fund as part of the four-fund system. 
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Q So that one of the four funds is a current- 
performance fund? 

A That's right. And a membar gets paíd in that 
fund according to what his credits have been for those 
four quarters that we referred to. 


Q His current performances? 


A That's right. And all the members who are 


being paid in that fund, their credits are divided into 
the dollars allocated to that fund and we come up with | 
a per-credit value and the member gets hís credits multiplied. 
by the per-credit value. That is what he is paid in that 
fund. | 
Now, the second fund is what is referred to 

us the average~performance fund. The average-performance | 
fund rep-esents 40 per cent of that remaining portion. 

Q Thet is, 40 per cent of the 100 per ceut 
allocable to the four funds? 

A Correct. A member is computed in that 
fund, bis standing is computed, on the basis of his 
five-ye^ : average ^f performances, that is, his performances 
for the five preceding survey years are acgregated, divided 
by five and divided again by 40. The result will give 
him a certain number of points. All the points for all 


the members who are in this ^ nd are then divided 
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into the revenue allocable in this fund to come up at a 
per-point value, and he then receives his points times the 


pe:-point value, with this very important difference: the 


top writers of the society have voluntarily agreed to 
require more points or oredits to receive a dcilar of | 
distribution than those lower down, and this has an effect | 
on this fund, it also has an effect on the current perform | 
ance option, | 

In the amended final judgment there is a pro- 
vision that the top 100 writers, if they agree 
by a vote taken, and in that vote a majority, both in 
terms of the number of writers and ia their performance 
weighted by perforsanse credits, would have to agree, 
if they agree they arc restricted from receiving money 
on a 100-per-cent-performance-credit basis. 

In the average-performance fund those top 100 
writers who are in that fund, instead of having their 
credits diviá-i Ly 40, they cre on a range of classification 
which requires rany wore credits to earn a dolls. than 
it does for thos^ people lower down. 

The effest of this is that money which * 
would otherwise go to these top 100 writers flows Gown to 
tue writers below, and this flow down of money sc this 


point represents something in the neighborhood of a nillios 


1 
7 
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dollars at this point. 

Now, the effect of this — 

Over a year or =- 

Over a year. 

The effect of this, as I say, is fel‘: in the 
average-performence fund, and writers who are on a 
current-performance basis, that is, who have elected the 
3 option, who have reached a point in 
their current-performance credits which is ecual to the 


credit of the writer in the four-fund who is the lowest 


writer affected by this flow down who is contributing, 


somebody gets up to that point, and I think it is about 
50,000 credits now, the credits above that point are paid 
to him, not on a current-performance basis, but on a four- 
fund basis. 

Q I might say I see, but it wouldn't be accurate, 
so I will just ask tou to continue with your discussion 
of the four funds. 

A The average-performance fund I said was a 
40-per-cent fund. 

The next fund is a recognized works-per- 
formance fund. In this fund the members’ recognized- 
works-performance credits are averaged, aggregated and 
"^ divided in the same manner as hic average-performance 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-453) 


jha 
credits. This a 20-per-cent fund. 

Now, a recognized-works-performance credit is 
a credit which a member has received for a performance of 
work that has been in the survey for more than a year. 
The credits for -- in other words, the credits for his 
works which are in the second year of performance or longer 
are counted into this fund. Also, however, he may get 
some credits in the first year of performance, if he 
meets a test, if his works meet some kind of a test: 
Taking the new works in the society's survey in the last 
five years and takíngthe top 50, if your work gets the 
same credit or more than these top 50 in the last five 
years you may get recognized-works credits above that even 
in the first year of performance. 


So that this fund works in the same way as the 


mverage-performance fund I have just described, but it 


deals with recognized-works-performance credits. 

Q Only? 

A Oniy. 

Q So that only the performances of so-called 
recognized works share in this recognized-works-perform- 
ande fund, is that right? 

A That's correct. 

Q And that is a 20-pe.-cent fund, did you say? 
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Right. 
That. is three funds. What is the fourth 


A The fourth fund is the continuity of member- 
ship, sometimes referred to as the seniority fund, and this 
fund is 2 function of two factors. One is the members’ 
annual ratings as computed in the same manner that we 
discussed with regard to the average-performance fund and 
his quarters of membership up to a certain numbe- of 
quarters. I think it is 168. I am not sure, don't 
recali. But it is a function of those two factors. So 
that if a memb=x doesn't have any credits, even though he 
has a great many qua-ters of membership, if he doesn't 


have performpances he is not going to realize anything 


M. 
in this fund. It is those two factors that are in- 


volved in this fund. That is a 20-per-cent fund. 
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Q Did i understaad vou just now to say, t 
he nhas a lot cf seniority but no performances he 
rotiing gut of this fund 

A That's right. 

2 And if he has a lot of performances and 
seniorit;, he also doesn't co too well? 

A Well, it is impossible for a member tə have nc 
seniority because he has been ir at least a quarter or so, 
he is gaining seniority, but he is going to lose the other 
part of that factor, that's right, those two factors. 

Q And this is a 20 per cent fund? 

A That's correct. 

So there are the four funds, is that right? 
That's richt. 
And -- 

A I think one of the points that is easily mis- 

understood here and important to realize is that somebody 


who is on a current performance basis of payment doesn't 


Lave his amount of distribution affected by what the people 


o» the tour funds basis receive becaise the credit: for 
the current pe-formance basis payment is pro rata all per- 
S of all writer members, and that moncy comes off 


the top of the writer distributal revenue before the remainde 
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is dirided int cthe four funds. 


THE COURT: How often can you exercise an option 
tə change from one to the other, or can you? 


| 
| 


THE WITNESS: ‘Yes, ‘you can, your ilonor. You 


1 
i 


make an initial choce as a new member. You can me ce it com- 
irg initially or you can come in cn a current basis and 

then switch to tne four funds after a certain numbe- cf 
years and use the credits that yor have gotten in the first | 
three or four vesrs in the four funds, and later on vœu caa 


change, out then you -- i? you change too often there is 


—— € a: 


a penaity in terns of how long you haw: to wait to come 
back, and all these changes have to be pros, -ctive in 
"exis of pertorrances. 


THE COURT: Of course. 


aoo ss 


Q Wher you come into the Society, Mr. Marks, are 
you given information as to how in your particular situation 
the operation of the current performance or the four fund 
system would affect you? 

A Yes. You are given a description of the option 
in shorthand plus the de 1 material. Of course, there 


ave a number of questions, people who can answer those 


—— 


questions. A member wants to know in his particular instance 


what the cffect nay be. 


| 
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In fact, fcr new members this combination option 
of coming in on a current basis and being able to chance 
subseocuently is one that is most interesting to them. They 
can max2 the determination at a subsequent time. 

0 You tave read Professor Fisher's testimony 
in this case, is that right? 

TI Yes, I have. 

Q I am joing to ask you some questions about it, 
if I may. 

MR. HRUSKA: Could you give us a page reference? 

NR. TOPKIS: Of course I will. 


~ 
í 


2 Professor Fisher was asked at Page 17Mof his 


testimnry c5out ASCAP's power t: exclude competing performing 


rights societies and he said in his answer at Page 1761 =- 


ard here 1 am referring to Line 11 of Page 1761, he said: 


“Some aspects of ASCAP's distribution system 


‘make it difficult or at least impede the formation of a 


different society." 


1e went on to say that "One aspect of the 
distribhation system which so impeded was that the four funds 
systen” -- he said, "rewards" ~- and mis is at Line 20 -- 


"continuity of membership in ASCAP., This means" -- he seid, 


that ;;32AP member thinking of leaving ASCAP to join sore 
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potentia new society thac migiit otherwise want to f rm 
is goinz to hese :o bear in mind the fact thar: if tH- 
society tailes, tie new cne, and he comes bacl to ASCAP 
he :.s going to lose a certain amount of money.” 

That is whas Professor Fisher said 

My question to you is, do you agrees with thet 
statement? 

A Well, you remember I mentioned that there msy 
have becn some misunderstanding of the way in which these 
funcs are computed, 

Someone who leaves the society may clect to 
continue receiving payment from the society by leaving iis 
works in the society, if the works are written Ly a member 
who remains or publisher who remains in the socicty, and 
receive paymen: on a current performance basis. 

Sonebody returning to the society may clect 
to receive money on a current. performance basist. 
ir or an upward cuive of performances, that is, vhere his 


performances are increasing cach year, his credits are 


in distribution than he woulé receive on the four fund 


basis, where he is averaging his credits over æ five-year 


pericd, he is carrying along some lower years. 
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So that if you are talking about the more 
successful wri:er who is on an upward graph thet concinuit yi: 
of membership fear that Dr. Fisher talks about is not going ' 
so be a factor, He may very well find that on a cur-ent 
perforuance basis he is getting more than he is getting 


on & four fund basis. 


^ * . 
x K wm SEE 


THE COURT: May I ask whether Dr. Fisher is 


correct in the assumption he made, whichis that i! you io 


rr 


leave ASCAP and you do return you lose the continuity of 
membership that you had built up before that time. If 
that is not trie, then his statement, his ^onc-vsionr, is 
based on an incorrect assumption. 

TTHE WITNESS: I think therewere two assumptions 
there, your Honor. As far as leaving and coming back, you 
do not pick up the continuity of membership quarters that 
you had before. But his second assumption was that you 

might zhen lose money. 

THE COURT: Yes, I understand that you talked 
about that second assumption or at least pointed out th: 
reasons why his conclusion woud aot necessarily be true. 

But I wanted to know whether at least his 


assunption that you didn't pick up your continuing membership, 


or whatever th» phrase is, if you left and returned was 


i 
1 
1 
i 
i 
| 
$ 
t 
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cO-rec':, and I understand “rom you that that assumptior 
as correct. 

TIE WITNESS: That's correct, your Honor, ard 
that factor would be a factor with someone who may be c5 
a downward curve and who is receiving more money from the 
four fund system than he would receive on a current per- 
formance basis. 

You will remember that the current performance 
comes off first, 30 that the people who remain on the four 
funds ere essentirlly dividing that fund up amongst them- 
se ves, and here again whether or not they would be better 
off or worse off deper.s upon what they would cet in 
re.aticn to what they vould get on a current performance 
basis. 

C So that the existence of the four fund option 
operates to deter a failing writer, a writer over the hill, 
one on the downgrade, from leaving ASCAP, is that correct? 

MR. HRUSKA: I object, your Honor. That is a 
very leadirg question. 

THE COURT: Let me hear the cuestion. 

(Question read.) 

THE COURT: t leads, but of course it leads 


in your direction, it seems to me, Mr. Hruska, as far as it. 


SOUTHERN DiSTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


"~ 
s- 


23 


aS RASC tts = 


T. 42 — 


Sw- 


TAI. 


3 


Ses On — — 


"hb -7 Marks-di.rect 2524 


(UES, X think that that is what the witness həs already 
said, 

MR. HRUSKA: My problem, your Honor, wes uit. 
point as far as it goes, because I think =- 

THE COURT: J understand. I understand Mr, 
Marks’ testimony on this point to add up at this poinz as 
follows, and Mr. Marks, you let me know if it is right. 

Thai. you disegree with Dr. Fisher in his view 
that as a generzl proposition the effect of the four funds 


ew 


system, and particularly its s niofity fund, would be to 


ciscourage people from leaving and so on, and therefore on- 


cluding the formation of a theoretical competitor, becaus^ 
at least to those who are doing normally or certainly 

es to those who are on an up curve, they would be better 
cff t5 be paid cn a current performance basis anyway, and 


in that circumstance, of course, t' 2 makeup of the four 


funds would be irrelevant; that on the other hand for people 


w10 are on a downgrade, they might be better off to be 

m2 xs of the four funds setup, that is, be paid on the 
four furd basis, and to the extent that they are aid on 
t^at basis and to the extent that seniority is involved 


tiere. which is 20 per cent, it might have some influence. 


THE WITNESS: That is correct, your Honor, 
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Honor. 


t 

I 

| 

MR. IIRUSKA: Or writers on a plavcau, your | 


expressed yourself about a writer on a plateau. 


THF COURT: I am not quite sure whether you 
MR. H^u.-^* Cole Porter, for example, during n- 


heady years. 


r T 


THE COURT: You will have your crac«. 


Did you express yourself about writers on ê 


——— 


plateau? It sounds like the name for a good novel. 

THC WITNESS: No, your Honor. We were talking 
about those on an upgrade and a downgrade. i think that 
writers generally speaking don't find themselves on 
plateaus too often because you are always adding years aad 
dropping years. 

TIE COURT: Let me ask you -- 

Tim WITNESS: But if you did have someone witi 
a constant level of credit that may very well de»end upc 
what his quarters of membership were as to whether or nct 
he would do better in one or the other. x think there i 
would depend upon the individual. 

THE COURT: You mentioned the top 100 being 


able to waive some of the funds that might come to then. 


That is as part of the current performance fund, is it? 
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TIE WITNESS: What the top 100 waive is the 
right to receive payment on & current performance basis. 
THE COURT: But that is a factor, is it, which 
is past of the four funds structure? 


THE WITNESS: It is part of the four funds 


THE COURT: When you say the top 100. are you 


talking of the top 100 who sign up foi four funds or the 
top 1.00 members on any particular basis? 
THE WITNESS: Well, it is the top 100 writers 
who rave the right to vote. It may be on any basis. 
THE COURT: What am trying to find out -- 
THE WITNESS: It is the rost crodits. 
THE COUPT: Is it generally true that .embers 
cf the tcp 100 choose to be paid on a fuur funds basis or 


is there no pattern observable which would permit you to 


| answer that question? 


THE WITNESS: I can answer it on this basis, 
"our donor. 


If a new "riter comes in he may choose to be 


paid on a current performance basis ar?! have a very high 
degree of success in his first year or so, and become 


one of the top 100 writers. That has and nes happen. 
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Since le is on the current performance L:3i: 
he is paid on hat basis ap to a certain level of credits 
and sbove that level of creditr he is paid cn a four 


funó besis. | 


Actually, thece is also a provisicr i there whigh 
gives him an option of going onto the four funcs. 

THI: COURT: (hat I am tryirg to fine out is chis, 
since we have raised the question of Cr. Fisher's opinion 
of whether the seniority par- cf the four funds setup on- 
stitutes a drag. I am trying to find ovt whether terc 
are facts available to show what the powerful writers, 
whica is as good a way to describe it, I should assume 


the top 100 - as anybody — do choose the four funds method 


| 
| 


— —— À— — Ó 


—  ——— tee 
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It would seem to me that it would be of 


some significance or lets put it this way, that Dr. Fis'or's: 


view would be more meaningful if the top 100 generally 
were paid on a four funds method than if the evidence 
really shows that only 10 per cent of them wore. 

THE WITNESS: Well, your Honor, there is sone 
historical factors here which I think enter into it. The 
writers, the older writer members of the society, generaz 12 
speaking, are on the four fund basis, and those older 
writer members of the society who are in the top 100 are 
on the four fund basis, but newer members of the society, 
who are pow in the top 100, the Neal Diamonds -- he is on 
a current performance basis, for example, ard more and 
more you will find that the newer members of the society 
are on a current basis, whether they are ín the top 100 or 
not. 

THE COURT: That probably expresses tho fact 
that the cost of living has gone up for everybody ænd they 
just have to have the top dollar righ- awey. 

THE WITNESS: Well, there may be a number of 
factcrs, your Honor. 


THE COURT: Thank you. 


Let me ask you about another statement which 
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Dr. 7 isher made, Mr. Macks. At Page 1762. Line 10, 
Frofassox Fisher said, and I quote, zinc: the pic « ic 
diviied up in the Ac listribution system is a pic 
consistín; of payrentse made in the cirrert veer. thi . 56.1.5 
that in each year writers popular in that year aʻe D- 
sidizing writers who have been populer in previous yee r: 
but whoss popularity has decJinsad." 

Is that statement accurato? 

A Not in the conutaxt, remember, that I em describia3g 
as tne writer's distribution formula. That is, where tle 
current performance money is pro ratë. to all ta? credit: 
that money is not reducei by what goes into the fcar f.-ds. 
3o someone who has a good current year will get all the 
money that is coming to him on a current perfocaoanze ba::s 
for mat year. He isnot supporting anyone else vitu the 
exception of the fact that if ha is in the top 100, he ir 
going to go into that flow-down situation. 

THE COURT: That ig at least in theory a volume 
propesition, I understand. 

THE WITNESS: That is right, on a wore every three: 
years on equest, and there have been several vores. Sc 
thet someone who has a good year doesn't have to support 


anyone else unless he chooses to be in the four und nasie 


where he is averaging his credite, and as I said. thait rone; 
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that is left over after payment of the current performance 
is redistributed among the people who sre on the four fund 
kasis., 

Q So if he is doing any subsidizing it is a matter 
of choice in the hope that one day perhaps he will be subh- 
sidized? 

A Yes, but he is doing it only if ie is cn a four 
fund basis. 

Q Now, Professor Fisher said also, and here T ar 
&t Page 1762, Line 19, going on from what he had said before 


"The result of this is tbar if a new society is to form 


i 
i 
| 
| 


i 


| 
| 


and succeed and provide a substitute for the blanket license | 


it is going to Lave to attract established writers who ovn 
the copyrights cn standard music. In order to do that, 
it is gcing to have to subsidize them as they are in 
the ASCAP system, and they ase coing to have tc do that. 
They are going to have to do tiet. They «re going to have 
to attract new writers ard set up with a miniature four fund 
system. That is going to prevent a new society from forming 
1 think on a smell scale." 

Do you agree with those statements cf Dr. 
Fisher's? 


A Well, here again I thinr. that there is a 
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misniterstanding of what the perfogming rights induscry 


ana tae music industry is about. 


Every year we have a number of people who leave 


RASCA? mambership, to go to BMI. We have people conmirg 


i 
from 3MI to ASCAP. We have people going to ASCAP, from 
SESAC, : 
Q That is S-E-3-A-C? | 
A Right, the third perform right3 organization 


In tiv: United States, quite a small one. Neitner BMI ror / 
t 
SESA“ have four fund sys:ems, I know of no other socicty 
$ 
in the world that Las a four fund system. BMI was } 


crea:ed ov the broadcasters and bv CBS for that matter 


| 
| 


without a four fund system. 


I don't see why the requirements of the industry 
all of a sudden would be thought of to have a four fund | 
systen. You .might have to have lindüsenents to a writer 
ox a publisher Which would make it interesting fo rhim tc | 
change affiliation, and the fact that writers an Publishers 
do move from licensing organization to licensing — 
indicates that hose inducements are zvailable, but they 


| 
are not the four fund system, and if one were to establish | 


a nev licensing organization, I thirk one would have to 


——— X 


examine the kinds of things that might interest a new 
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writer or publisher. (Gs. atiy one would be interested 
in having successful writers and publishers. 

Your Honor has pointed out that mzybe the 
dynemics of our economy today are such that yor  wovid want 
all of your money as quickly as possible, but if so, that 
doesn't favor : four-furd syctem, an averaging system. 

So what I am saz ng is that I can certainly 
conceive of the establishment cf another perform anc» 
rights licensing organization without the utilization oi 
a four fund syrtis. 

Q 2.4 ASCAF:s having a four fund system has not 
operated to prevent the society from losing members? 

A Certainly has not. 

Q You ment: ned that you lost some members to BMI. 
dave they all been members of uo consequence or have some 
of them beer more significant members of ASCAP? 

E Wel. some of them have been quite substantial 
mem "rs of ASCAP, 

THE COURT: Publishers or writers or both? 

THE WITNESS: In the main, you: Honor, we are 
talking about writers. We have lost publishers. Usually 


a publisher will, if he wants to shift catalog, micht be 


able to do so by the establishment of a new publishing fi.m 
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¿t the other orcanization 30 that he hes different problems 


than a writer hes. 

Q Actually today, would you say that most of 
leading publishers belonc to both ASCAP and BMI? 

A I would say that they have publishing compar. es 
which are members of ASCAP or affiliates of 8MI, yes. 

Q Now, Professor Fisher saw another bar to che 
formation of a new society, as l2 put it at Page 1765, his 
belief that membership in ASCAP is an all or nothing thingy, 
and I am ref cring to Line 20 at Page 71765, where he 
said, "At least ASCAP, and I believe BNI, have provisions 
that say that you can't be ber while they -- whiie they 
may be able to deal directly. your members or affiliates 
cannot also be members of another performing rights socí.ty 
and license part of their work through such a society. ‘So 
this is an all or nothing thing as to which society a man 
belongs to. That also prevents another society fron 
forming with the same membership." 

Is that an accurate statement? 

MR, HRUSKA: May X just point out, your Honor, 
I think there is a typographical error on Líne 24. I 
think that should be “license part of their works," rather 
than oart of their work. 


THE COURT: All r ight. 
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MR, TOPKIS: I have no quarrel with that 
correction, 
THE COURT: Add an "s" to the word "work." 
MR. TOPKIS: Right. 
A Well, here again I think we are talking abovt 


f 
a misunderstanding of some of :he factors involved. 


When Professor Fisher says tha one cannot be a member of 


one organization and an affiliate of another, that is 
correct, but that doesn't mean that one can't be a member 
or affiliate of oie organizatior and license works through 
auocher, 

Por instance, an ASCAP member presently may 
resign from the society and he has a right to do so at 
the end cf any year by giving three months notice, and 
continue to license his works through the society if there 
is a member -- 


THE COURT: Even if he becomes an affiliate of 


THE WITNESS: Even if he becomes an a‘ ciliate 
of BMI or SESAC, and continue receiving payments from 
the society on a current performance basis, so that if he 


is concerned about the rísks that he is taking in moving, 


it is not an all or nothing thing. Hie can leave his 
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works 2nd continue to be paid and put his rew works in 
the new crganizetion. 


Q I see. 


A And still receive payment the same wav any 


current member of the society :8 paid on a current 


P» 


performance basis. 


———À € —  —— — —— — 
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Q You mentioned before, Mr. Marks, that the i 


society in various ways rewards serious compos '* more 


than popular composers. I think you said that that is 
done in part by surveying two serious music stations more 


deeply than others. Is it done in any other way? 


A Yes, and I thiak one should rea'ize that it is 


not a question of compensating the serious members 
mora than the popular members,which sounds as though 
there is a tug of war between them, but it is the popular 
members who, by reason of their numbers and their per- 

i2 formances ín the United States, really have made the 

E decision to allocate some portíon of the money which 

i4 | would otherwise be going to them to this area of 

is serious music, and it is Gone in various forms. And 

5 | mere again we are talking about important exceptions 

to the way in which the money is paid out, allocated by 
ub Og 

9 First, in radio and television, where there 


29 are performances of a serious work of extended dura ion 


2 above, I believe it is, four minutes, insta»ad of getting 
2 merely tha credit that a feature performance would 

2 get, a serious writer and publisher gets a feature perform- 

^! | ance credit multiplied by a factor which depends upon the 

5 | extent of duretion of the work. We know that serious 
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works tend to be longer in duration, and that factor 
gives them additional credit for those performances. 

In addition to that, remember we spoke about 
symphony concert. 

THE COURT: May I find out here with Mr. 
Topkis is trying to establish ry going into this subject? 
I find it very interesting and I find it commendable that 
serious music is subsidized to some extent in chis way, 
but I can't distinguish what the connection would ke. 

MR, TOPKIS: Your Honor, I thinx the fact that 
serious music is subsidized in this fashion is a part 
of the demonstration that the adoption of a per-use 
system would create undesirable consequences, and 
I think that a Court need not — 

THE COURT: Well, first, assuming that I can 
take into consideration any undesirable consequences, and 
sake seriously the proposition that the cultural effect 
of whatever comes out of this case is certainly something 
that should be given some weight, you &lso, it seems to me, 
wculd have to establish, to be successful on this leg of 
your rationale, that it would not be possible to 
continue such arrangements under a per-use systea. 


MR. TOPKIS: I agree, your Honor. I will, 
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BY MR, TOPKIS: 

Q Just to put it in scale, Mr. Marks, and 
without intruding upon anybody's privacy =- 

MR. HRUSKA: May I iaterrupt for one mo- 
ment, your Honor? I think that I probably should say 
something for the record in the light of the last 
exchange, that it is of course ou. position that effcts, 
if any, on the culture of this coutry generally or with 
respect to music in particular are totally irrelevant to 
this lawsoit, totally, unde the Sherman Act. 


Q Jur to have matters in scule, Mr. Marks, 


and as I was ing without intruding upon anybody, 


any individual's privacy, could you tell us whether any 
of the serious composers of music rank among the higher 
recipients of royalties from ASCAP? 

A Yes, they do. 

Q Do you happen to know where — well =- 

MR, TOPKIS: Your Honor, there isn't any 
secret about this. I have the tabulation ín front of 
me and I will be glad to show ít to Mr. Hruska. I think 
we are glad to be able to say that the estate of Bela 
Bartok was our 14th ranking recipient in 1972. 


THE COURT: Too bad he didn't get mofe money 
before he died. 
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- | MR, TOPKIS: We will come to that in a 
moment, your Honor. 
4 MR. JRUSKAt Can we shortcut this? "e 

| have a list that we hive gotten from ASCAP which was 
originally put in a status of that protective order of the 
? | top 50 writer-distributees and may be ve can just put 
that ia evidence and all the facts. 
j MR. TOPKIS: Well, I don't want to invade 

anybody's privacy. That is why I am doing it this 

| way. I have got the whole líst right here, but I don't 
see any reason why we should spread anybody*s income 
| figures on this record needlessly. 
* THE COURT: No, I don't either, but isn't 
j zhat what you are doing? 
| MR. TOPKIS: No. 
| THE COURT: 1 am not being facetious. 
MR. TOPKIS: I am not putting any figures on. 
THE COURT: The figures, all right. 


MR, TOPKIS: I am not putting any figure on 


it. 

a THE COURT: von are just showing who is in 
^ the higbest ranks. 

A MR. TOPKIS: Right. The Bartok estate was 
25 


14th. Aaron Copland is, I think, 19th, if I count 
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right. 
THE COURT: You don't have the top 10? 


MR. TOPKIS: Leonard Bernstein is -- 
Leonard Berusteih gets it both ways, I think. 

THE COURT: That is because he writes 
vo- us types of music. 

MR. TOPKIS: Leonard Bernstein gets about 
ha'f as much as Larry Hart. 

TEE COURT: Samuel Barber or Menotti? 

MER. TOPKIS: Leonard Bernstein is our 47th 
ranking member, or at least was in 1972, and Duke Elling- 
ton was 57th. 

THE COURT: Well, I'd be very interested in 
perusing that some time. 

MR. TOPKIS: I*c be delighted to make it 
available. 

And we also find in the ¿ist of our top 
100 Samuel Barber — it’s a little farther down -- 
Rachmaninoff, Stravinsky, Mahler, Ernst Bloch and so 


forth. 
THE COURT: You should be very proud of 


your membership. 
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2 MR. TOPKIS: That is no understatement | 
3 to say that I feel I am in very good compeny. | 
4 BY MR. TOPKIS: | 
5 Q All right. 

€ A I haven't finished really the answer to the 


7 question you asked me, Mr. Topkis. You asked what 


e other things the society does ín the way of reallocating 
9 distributions towards the serious field. 
10 Q Right I mentioned in the first instance the 


il ente zd multiplier for extended duration works on radio 
12 and television. In the symphony and concert field, 


is | that is, symphony orchestra performances andconcerts 


^ 


licensed by the socíety, the society pays out many times 
E more in the way of distributable revenue than it takes in 
é from lists in this area. Probably in the neighborhood 
17 of a million and a half to two million more than it taxes 
l€ in is paid out to writers and publishers of sericus 

9 | works in the symphony and concert field, and this is in 
20 line with e! » íghting formula provisions for serious 


21 nusj- 

2 Q Those provisions too ere all part of the formula 
* ?3 as proposed by this Court? 

2 j- ^ That is correct. In addi’. m to that, 

25 —*here are two awards panels established under the judgment 
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made up of individuals who are not members of the 
society, and these two panels have the responsibility for 
allocating what is presently something in the neighborhood 
of $700,000 to members who have performances of works 
which, in the opinion of the panel, are not adqquately 
reflected in distributions; and members whose works have 
a unique prestige value not adequately compensated by 
distributions; and members who have performances in media 
no: surveyed. 

Each panel dístribu.-5 about half of the 


amount I just mentioned, and one of these panels has 


183 responsibility fo: popular ená production catalogs, writers 
i4 | with popular catalogs. The othor panel has respon- 

i: | sibility for distribution to writers with serious catalogs. 
K | Naturally there are many fewer serious 


writers and the amounts of those awards are fewer but 


i much highàmr in value because there are fewer writers. 

e We have such people on the panel as Walter Hendl 
v; ? who is the former chairman who is dean of Rochester Scho- 

2! and “ormer associate conductor of the Chicago Symphony; Don 


2 ald 1 hel, who is now managing the Minneapolis Symphony) 
mom Miltcu vat ins, who is conductor of the Seattle Symphony 
Li presentiy; Frederick Fennell, bandmaster, who is conductor 


oftne Miami Symphony; Donald Brown, who is an expert 
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in gospel music and director of the Barrington $chool of Mus 


in Rhode Island; Louis Wersen, who is the former head 
of the -- president of the Music Educators National 
Conference in charge of music education ín Philadelphia 
public schools. 
These people meet twice a year and members 
send in information ' at they think shold be brought to 
the attention of the panei. | 
The panel also reviews the files of the 
society and makes these awards. Under the judgment the 
awards must ebe announced to the entire membership at 
least no later than 30 days prior to the distribution 
of the award money. 
On the popular panel we have Father Norman 
O'Connor, who is f: st vice president of the National 
Acadeny of Recording Arts and Sciences. Be is a Paulist 
father and also known as the Jazz Priest. You may 
have seen his program, Dial M Por Music, I think maybe 
a CBS program. J. Haydn Proctor of the Supreme Court of 
New Jersey; T. Edward Hambleton of the APA-Phenix; 
William B. Williams, the noted disk jockey. These people 
serve the same function on the popular side as the 
standard peop'e do on the serious side. 


'Q Are these the so-called awards panels? 
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A That's right, and this money, as I say, is 


distributed outside of the survey picture by these panels 
and announced to the membership twice eech year. 
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Q His Horor said somecaing about Bela Bartok 


and the regrettable econemic state in which he spent the 


Geclining years >f his life. Does the society make any 
provision for relief payments for members? 
A Yes, it does, 
MR. HRUSKA: Your Honor, I really press 


my objection here. 


THE COURT: I think this spect of it is probabl 


irrelevant. I suppose you can make ary connection you 
want once you accept the proposition that encouragement 
of music may be regarded as a public benefit and you can 
consiier the fact that the encouragement of any musician 
has a public benefit and the relief of any musician has 
publi; benefit. 

I personally woulc agree with that insofar as 
affording relief for Mr. 3ertok in his declining years, 
but I think it is too remote from this situation. 

MR. TOPKIS: All right. Very well. I will 
pass to another subject. 

Q Let's go, Mr. Marks, to the society's 
connections with the foreicn societies that you mentioned 


ir your testimony earlier. You ‘remember I showed you 


a list, Exhibit 234, of the foreign societies. 
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Let me ask you, how doas the society, that 
is, ASCAP, make payment to foreign societies? 
A Well, ASCAP represents the repertories of 
a number of foreign socie-:ies witi. which it has agreements 
and i: allocates performance cedits to the performances 
£ work in the repertories of qose societies in the same 
manner that it allocates verformance credits to the works 
of membe:s of AS CAP. 

The credits are computed, the same nultipliers 
are applied, but the foreign society credits are paid out al: 
on a current performance basis, and those payments are made 
once a year to those foreign societies. 

Q I understand that sometimes a work originally 
published abroad wiil be published in the United States 


by whet is called an American sub-publisher, I believe, is 


| 
| 
| 


that right? 


eo 


= 


A That's correct. 


— n an— 


7 
—— 2 


Q When that happens with a foreign work written 


abroad, or igina.ly published ab ad, how does the society 


—— 


— 


handle thet, that is comy, how do you handle the performance! 


—— 


of such a work? 


A Well, you remember I said hat the credits are 


allocated the same way that they ace a.located for works 
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„ tie: domestic repertory., If the puclisher of the work i: 
eine chose credi:s with an American sub-puliisher tren 
ger cert would be paic allocated t> the American sub- 
»eblicher and 50 per ceni. of the credits to the foreign 
society for the foreign publisher. 
It nay be thet 10? por cest of the credit will 
to tne foreign society for the foreign publisher or 
vey de that 200 per ceat of the credit may stay in the 
¿tes with tne Arerican sab-p zblisher. 


THI; CCURT: How would you know? Would that 


oasis of instructions received from somebody 


authority: 

THE WITNESS: That is correct, your Hcnor. We 
weuld receive instructions from our member and a confirma- 
tion from che foreign society. 

Q These errangements that you have with foreign 
socicties, Mr. Marks, what term are they? 

From year to year. 

Q Is there anything of which Zou are aware which 
„Lin prevent CES from going to a forcign society and 
making a direct license arrangement as to that society's 


repertory? 
A No, I don't know of anything that would prevent 


it. 
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Q How about the cevontes wh:.ch ASCAF reseives 
"rom foreign societies, that 59 million figure e saw 
en the zrnual report yestecday? ilow 3o you dist-ibute 
that? 
A Well, there zre a mimzer -- that morev is coming 


ir trom a large nunber of different societies in varying 


amounts dependirg upon the income of the particular society 


form of the information varies devendin- upon the 

sooghistica:ion in reporting by the various societies. 

Generally speaking, that money is paid out besed 
on t^» reports «hat come in from the various soc:.«ties- 
but ia line with the judcment, if they are societies that 
pay us in such a manner t2at we can't determine who the 
wrixers and the publishers are for a particular work and 
allocate those shares, the morey from -- thus reported is 
paid out over the identifieble performances in countries 
repor:ing in e manner which can be brc ken down and computed. 

An example of this kind of thing is the receipt 
c? in./oru»-ion about a songle title that is translated 
into « foreign song title without giving the Amer.can 
original. 


Very often these are not literal translations. 


I: wouié be almost imposs:tle to tell what the iranslatec 


5J3UTHERN DISTRICT DKH WEP IR ERS 
UNITED STATES COUR ^ HOUSE 
Dl. Y SQUARE, N Y., NY. IL TELEPHONE OO ANd EE, 


Marks-d:.-ect 
riti» refers t^. 
This may happen with moticn picture films 
So that mis money is paid cut on the basis 
ifiable statemen:3 to the extent possible. 
THE COURT: Mz. Tookis, I have to rec2ss <« 
few minavtes ahead of time. 
We will be bask acain at two o'clock. 
MR. TOPKIS: Fine. 


(Luncheon rec2ss.) 


: 
| 
i 
| 
| 
| 
i 
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IFTERNOON SESSION 
2:00 P.M. 


PAUL MARK ib resumed. 
DIRECT EXAMINATION (eontinued) 
BY MR. TOPKIS: 
Q Mr. Marks, I think there has been testimony 
nere thet for commercial: which will be broadcas: on 


television, it is the practice to us? music. ould you 


to the oerformance of such music as May appear cr telecast 
comercials? 

A Yes, it does Mv experience has bsen that 
most of the commercials use music that is written directly 
for ‘hose commercials, anc also that when it comes to such 


commercials, the writer in the overwhelming majority of 


i 
| 
| 
| 
| 

vell me, doee t^^ society have any practice with reference | 


cases, almost all the cases, will have granted rights 
directly to the agency for those commercials. 
Q You mean for the performance of those commercials? 
A That's right, will have granted performing 


rights zo the agency for the performance of those commercial 


commercial with the society or if a commercial appears 
on a prog-am, we send a Letter to the member saying just 


For that reason, when a member registers a 
what I have said, thet our experience is that nost members | 
| 
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have granted rights directly, and under the circumstances, 
we would like to see a copy of his agreement with the 
agency in order to determine whether the society does in 
fact have the rights to those jingles. 
Over the years, I have had occasion to look 
at a good mahy of those contracts, and as I said, my exper- 
ience has been in the overwhelming majority of them, these 
richts are granted directly to the agency. 
THE COURT: The advertising agency? 
THE WITNESS: The advertising agency, your Honor. 
Q So dees the soc:ety usually give or not give 
performance credit for the performance of such a composition 
A It usually does not credit jingles when they 
come into the survey; oniy whether it is established that 
we have the rights. 


Q Do you have any operating presumption? 


A Yes, as I said, the presumption has been and 


is that the rights have been granted directly unless it is 
established by reason of reviewing the contract that the 
rights have been retained by the member for licensing 
through -- 

THE COURT: Does that presumpti^n have any 


more practical effect than to impel you to find out 


what the actual facts are? 
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THE WITNESS: Wall, the —- that is che effect 
of it, your Honor, bu t the presumption itself is based 
on our exoerience. 
THE COURT: I understand that, but you are not 


suggesting, for example, that you don't pay any royalties 


on commercials because youassume that they are all licensed 


through an advertising agency? 

As I understand what you are saying is you have 
found trom experience that is generally true, and therefore 
when a member comes to you,you say, "Will you please let 
us krov what your arrangements are with your advertising 
agency so that we can see whether you have any rights to 
give us to license for you or you don't." Is that right? 

THT WXTWESS: That's right. This is contrary 
to the usual practice where we assume that the rights are 
in the society, and here more than just generally, as I 
say, it is very -- unusual. That is noc the case; and mainl 
the agencies  -- and I have spoken to agencies about it over 
the years -- have just felt that these -- they want to 
protect. -- 

MR, HRUSKA: I object to tris, your Honor. 
think it is hearsay the witness is about to give. 

TIL COURT: If you are going to tell us what 


the agencies say, I think Mr. Hruska is right. 
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Well, it bears on the reason for the presumption 


THE COURT: Nobody is challenging the reason 
for the presumption at this stage anyway. I just want to 
know what the consequences in your action is, in ASCAP's 
action, of the preswiptions are. I think I understand 
that. 

0 Can you give us an estimate of the frequency 
wit: which the society gives performance credit on music 
used on television commercials? Is it a frequent 
happening. an infrequent happening? 

MR. HRUSKA: Here again, your Honor, I think 
we ought to get the figures on this. This is an important 
arez.. 

THE COURT: If you really wish to press the 
point, I take it this is relevant to the commercials in 
the can. 

MR. TOPKIS: Right. 

THE COURT: That has been in your arguments oa 
motion yesterday both sides made it clear they considered 


that a significant proposition within the litigation. 


Therefore,if you are trying to persuade ne th»t 


commercia’.s in the can really are not 39 impor tant because 


of the line that you are now developing, I think whatever 
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figures are to be given should be hard figures and not 
generalizations about frequent or infrequent. 

MR, TOPKIS: "91:., we have a problem, your 
Honor, which perhaps I can develop. 

Q Mr. Marke, does CBS report to you its use of 
commercials on CTN? 

A Not usually. We often have to request CBS 
to report because a member has indiczted to us that they 
Ad commercials which they beléeve are to be licensed 
through the society. 

We do get report s on JWI, J. Walter Thomson 
commercials from CBS. 

Q Do you have any idea how frequent? 

THE COURT: How frequently you get the reports? 

MR. TOPKIS: ‘Yes. 

THE COURT: Would you get them very time some- 
thing is played or voul i <hey be collected and transmitted 
at sone particular time? 

R. RIS: Perhaps the witness can tell us. 

A Z think often these reports would come in és 
supplementary information. They may be indicated on the 
program or they may be given to us subsequen 'y, your 


"Honor, so it happens both ways. 
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And often the member will have to request 

that the agency advise the network to tell us of particular 
commercial performances because the network will not have 
so infor'(ed us. 

Q 3o that unless you do rece::-e such a 
report from the networks, you don't have any knowledge as 
to what commercials nave been broad ast, is that right? 

A That's right, unless we appen to hear the 


commercial in our test check o^ the network wee, 
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Q Mr. Marks, going back just a second to the E 
organization of the society, one subject that we díd not | 
touch on was a group known £s the board of review. Can 
you tell us, please, what is the board of review? | 
A The board of review is an internal trib: nal, | 
administrative tribunal, established under tne judgment, 
——————— PHP 
manner that members are elected to the board of directors 
of the society, an equal number of writers and publishers, 
and a requirement that I think one of the number be 
a serious writer and one a serious publisher. 
The purpose of the board is to meet to de- | 
termine complaints of protests from members. Any iim. 
ber has the right to bring a protest before the board with 
regard to any of his distributions or vith regerd to a rule 
relating to the distributions within nine months of 


receipt of his last annual statement. 

You remember I mentioned that whenever a 
— —— ——————" If the 
rele involves change in the judgment, then a hearing date 


ie eset and notice is sent to the members that they may 


appear and give evidence with regard to that change. 
Bat in addition to that, the board of review 
would have jurisdiction as to complaints brought before it 
SOUTHERN DISTRICT COURT REPORTERS 
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by members with regard to the rules or with regard to their 
distributior.. 

Q Is there any appeal from the decisions of the 
board of review? 

A Yes, an appeal can be taken to the American 
Arbitration Association, and those appeals have been take» 
to the American Arbitration Association. 

Q Mr. Marks — 

THE COURT: You mean to an arbitrator appoin 
under the rules of the American Arbitration Association or 
to the association itself? 


THE WITNESS: To an arbitrator -— actually, 


to three arbitrators, your Honor. 


THE COURT: One appointed by each and the 
third appointed by them or what? 

THE WITNESS: No. It is from a panel that 
the Arbitration Association == 

THE COURT: But it is the same general 
procedure as is normally followed in commercial arbitra- 
tions? 

THE WITNESS: Yes, your Honor, right. 
BY MR. TOPKISs: 

Q Mr. Marks, could you tell us, please, as to 
new works entering the society's repertory? How do 
SOUTHERN DISTRICT COURT REPORTERS 
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you learn about them? 

A Well, there may be various ways in which we 
learn about new works. Pirsr a member on his application 
for membership will list his works. 

Next, members are provided with index cards, 

a 3 x 5 card, which they are supposed to fill out for each 
of their works. Usually it is the publisher's respon- 
eibility. The writer may also do it. In many cases he 
doce. 

Those cards are filed alphabetically by title 
of composition. 

We may find out about a work when it first 
appears in the survey if a member has not yet given this 
information about the work. We then bave to inquire of 
members as to what the data is as to that work. 

We are also on subscription from the Library of 
Congress for the registration of music copyrights, so that 


we recoive a 3 x 5 card for each piece of music that is 


registered with the Library of Congress for copyrighting 
and published or unpublished. 


Q How about wben a publisher records a new song; 
do you usually learn about that when there is a recording 
of a new work? 

A There is also a file of record information. 
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We receive what is referred ^o as label copy fro» a 
large number of the leading record companies xich would 
— which works have been recorded, and that in- 
formation is transferred to an index file as weli. 

There is also a cue sheet file for cue sheets 
indicating the music uses on film, programs, or motion 
picture -- motion pictures either gone to television 
and feature films, et cetera. 

Q Do I understand that when a song is recorded 
for the first time you are likely to hear about that 


Well, hopefully we would hear about it by 
2^ reason of a card submitted by the publisher. It may be 
|: that the publisher has not submitted a card, an index 
e We might get the information from — it’s not 


unusual to find that a member has neglected to send us 


& card, and we might have to get the information from 1 


subisdiary sources. Also, the trade papers, the pop 
charts are a source for data. 
Q So would it be accurate to say in sum the 
society is continuously on the lookout for new *** 
, tions that are entering and have entered its repertory? 
A That is correct. We may have a member 
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been previously sent in with an index card. 
we hear from the network,if it is a network program, and 
query the member. 

Q So by these various techniques you lsarn 
information about new compositions, and do I understand that 
this information is entered,as to each composition, on a 3 x/5 
card in your index file? 

A That is correct. 

Q Now, unless and until a composition's perform- 
ance is picked up in your survey, does the existence 
of that composition in any way become a fact recorded in 
your computer data bank? 

A No, m 11 it has appeared in the society's 
survey of performances it would not be keyed into the 
computer. 

THE COURT: What would be the latest date, a 
year later or how long would the time lag be? 
THE WITNESS: Well, you remember, your 
Honor, I was giving the example this morning of the 
publisher payment uin July based on — based in part on 
| - performances in October, November, December of *72. 


No THE COURT: That has to do with data that 


|- you are keeping for the purpose of making distributions, 
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is that right? 
P That is right. 

THE COURT: Is that the first occasion on 
which -- how can I put it — information es to the new 
song would get into the computer? 

THE WITNESS: That's right, it would ~- 
that would be the first instance it would come out 


of the computer. It vo come out in July. They 


would start to punch that in in March, April and May. We | 


wouldn't know what's in the computer until the run comes 


out that — upon which the di: cibution is based. 
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THE COUFT: I take it your agreement--I am sure 
I must know the answer to this; I think I do--that your 
agreement vith your members permits you to license their 
works even after they have become nenbers and even without 
any express further permission on their part, is that 
right? 

TUE WITNESS: Yes, your Honor. It's a general 
grant. 

THE COURT: So as soon as you learn about the 
fact that he has written something new you have to do some- 
thing about it? 

THE WITNESS: That's right. As a matter of fact, 
as soon as he has written anything it becomes a part of the 
repertoire. lie doesn't have to do anything else with it. 
we may not find out about it until some subsequent point. 

THE COURT: If you don't know you can't do any- 
thing about it, but as Son as you find out about it you 


have to do something about it. 


THE WITNESS: It's more of a passive act, other 


than just filing an index card, until it appears in the 
Society's survey of performance. 
THE COURT: Right. 
Q From the time of a recorded performance--by a 


recorded performance I mean a performance which is in some 
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way noticed by the Society--from tha: time how long is it 
typically unti; the existence of a new compo*ition becomes 
recorded in the Society's cor er? 

A Well, as I say, I think the best way to explain i 
that is by example. In July we will be paying out distri- | 
butions based in part or. performances in October, November 
and December o? 1972. 


Q When will the fact of those performances have 


A Oh, most probably during the latter part of March, 
April, May and June. 


THE COURT: So the time lag could be six, seven, 


| 
| 
been punched into the ccmputer? | 
| 
| 
| 
i 


eight months between the time that you actually learn 
that there is such a new composition or that it nas been 
performed and the time when that information is fed into 
the — 

THE WITNESS: That's right, your Honor. 

Q There were on the stand lant week, Mr. Marks, as 
perhaps you are aware, Professor Southworth and Mr. Kaplan, 
who testified that ASCAP's current computer installation 
could be nodi fied to adapt to use under the per use system, 
and they testified also in connection with the possible 


preparation of a so-called onQüline system whereby contribu- 


tors would operate under a per use system. They gave, Mr. 
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in particular, gave some cost estimates. 

I wonder whether in your capacity as Distribution 
Manager and Director of Operations of ASCAP you have lag 
any experience which would cast light on the accuracy of 
such estimates. 

MR. HRUSKA: Your Honor, I object to that question 
I think it's leading in the sense thet it is a biind ques- 
tion. 

THE COURT: I don't think the question gets us 
very far. He may have had some experience which casts some 
light. 

I think I am reasonably well aware of the rather 


broad range of Mr. Marks' experience. If you want to ask 


him whether he feels competent to answer a particular question 


or put a particular question, I think thac's a better way 
to proceed with this particular witness. 

MR. TOPKIS: All right, your Honor. I will try 
again, if I may. 

Q Mr. Marks, have you had occasion down through the 
years to negotiate for the preparation of computer programs 
and the leasing of computer equipment on behalf of ASCAP? 

A Yes, I have. 

Q Frequently? 

A Oh, in the process of doing it this year, lasc 
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year, several times in the past years. 

Q In fact, from the time that you left I became 
Service Bureau Corporation behind and installed your own 
installation, have you been in charce of ces data pro- 
cessing or at least had ultimate responsibility for it? 

A Well, as distribution maneger I shared that re- 
sponsibility with the controller. Is Director of Oper^- 
tions, he reports to me on those responsibilities. 

Q Have you had experience with estimate: furnished 
to you by vendors of data processing services and less 
sources of data processing equipment? 


A Yes, sir, I have, and also with our own peop-.3 


who perform data processing jobs and who have responsibility 


for development of systems and data processing approaches 
to those systems. 

Q Have you had any occasion to observe whether the 
estimates offered you have been reliable or unreliable? 

A Well, as an administrator, wy expertise and con- 
cern is with the development of those gystems and not with 
the actual technique of how they are developed. But my 
experience has certainly been that invariably data process- 
ing people and systems people will underestimate the - 
difficulties involved in achieving a lot of the objectives 
that you put to them. I think they will try to sell data 
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processing techniques as opposed to let's say c. rical | 
techniques and one often finds that you have got to reach i 
the time a good deal along with the bills before you get | 
the job accomplished. | 

As a matter of fact, I recently attended a techni- 
cal conference, international technical conference | 

MR. HRUSKA: I object to this, your Honor. 

THE COURT: Sustained. 

Q Mr. Marks, has there recently been an interna- 
tional conference of performing rights societies repre- 
sentatives to consider the problems encountered, if any, 
of using data processing equipment in conrection with music 
performance rights licensing? 

A Yes, there haz been. 

Q Did you attend such a conference? 


A Yes, I did. 


| 
| 


How long did it last? 
A week. 
When was it? 


In April. 


Q 
A In Zurich. 
Q I take it that you wouldn't have spent a week 
discussing nothing and in consequence there was some dis- 
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And where was it? 
| 

| 
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jhe 6 
cussion of problems. 
THE COURT: Yeu, we all take that. Although 
there might have been sone skiing. 
Q In that case, Mr. Marks, I have another reason 
to envy you. 


Mr. Marks, April Music is a member of ASCAP, of 


Yes, it is. 


Is it one of tle larger publisher members of 


Yes. 

MR. HRUSKA: Objection, your Honor. 
THE COURT: What? 

MR. HRUSKA: Objection, your Honor. 
THE COURT: What? 

MR. HRUSKA: I object to the question. 
THE COURT: Why? 


MR.HRUSKA: Because it is a quantitative area 


in which Mr. Marks is giving a qualitative answer, and for 


that reason I do not think it is competent. 

MR. TOPKIS: We will give the exact figures. 

THE COURT: First of all, the objection is over- 
ruled on the grounds that Mr. Hruska :efine t 2 answer under 


cross examination if he wants to. 
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MR. TOPKIS: I don't think there is any uncer- 
tainty about it, your lionor. 

MR. HRUSKA: If we are going to h. exact 
ficures, w better clear the courtroom. This has been put 
in under a protective «order. I think it ought to be given 
the same treatment as the treatment given by ASCAP to its 


other publisher membert. 


<meta M nU ÜnAi i M 


MR. TOPKIS: Be delighted. 
THE COURT: Why can't we do it in a simplier 
way. I don't suppose you need to put the figure in at this 
moment. 
MR. TOPKIS: I will put it in a letter and put it 
in a sealed envelope. 
THE COURT: All right. 
Q Have you had any conversations in the recent past, 
Mr. Marks, with any executive of April about its--just co 
I won't be accused of leading--rise or fall, growth cr 
decline? 
A Yes, I have. I have recently spoken with Mr. 
Koppelman, who-- 
Q Who is Mr. Koppleman? 
A Newly appointed tc run April Music. 
Q Can you tell us what happened, what was said in 


that conversation between you and Mr. Koppelman about the 
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growth or decline of April Music? 

^ Well, Mr. Koppelman indicated that he had en 
hired to run April Music and to make it one o* the most 
significant publishing firms in the industry, and in fact 
a few days ago Mr. Koppelman was quo:ed to that effect in 
the trade press. 


MR. HRUSKA: I move to strike that, your Honor. 


— 


THE COURT: I am at a loss what this is all about, 


but I agree that the reference to the newpaper means — 

MR. TOPKIS: I co ant to it. | 

I think that's ali, your Honor, except that | 
yesterday we identified the performed works index as | 
Exhibit 74 for .dentification, the three hard bound volumes] 
and we identified supplements thereto in data processing | 
form, data processing print out form. rather, as 237 for | 
identification, and I would like now to offer tham. 

MR. HRUSKA: I woulc objec’: to that, your Honor, 
only for this reason: 


We plant to put in evidence the performed works 


index, print out and tape, that was supplied to us by 


— —— ͤ öÜ— — 


ASCAP and which was current, as I understand it, as of a 


month or so prior to the commencement of this trial. 


Li 


In other words, more current than the _ combina- 
tion of the three bound volumes and the print outs that are 
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sitting or the table. 

"HS COURT: You haven't done it. I am not saving 
the’ you won't. 

MR. RUSKA: I realize that. My point is--ani 
i: really is perhaps an offer in open court to A3CAP--that 
since both parties have available to us a current foma sf 
this index-- 

THE COURT: Any objection? 

MR. TOPKIS: No. 

THE COURT: Mr. Topkis has agreed that in lieu 
of 236 and 7 the parties either jointly or however you 
wish to offer it will place in evidence the most rece’ t-- 

MR. TGPKIS: 236 I don't think there is any dis- 
pute about. 

COURT: That is the existing bound volumes. 
TOPKIS: Right. 


HRUSKA:  Except-- 


THE COURT: What difference does it maxe if i 


have them? I don't know what reference wiil be made to 
them. If you want to put the Encyclopedia Britannica in 
evidence, if you think it will prove something, I will 
allow it. 

How co we describe the exhibit that will be sub- 


stituted for 237? 
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MR, TOPKIS: Whatever Mr. Jiruska wants. 

MR. HRUSKA: It is, as I understand it, as it 
was represented to us by ASCAP, one, a reel or reels of 
magnetic tape which as of the time they were prepared had 


on them the names of the songs, tities of the songs, and 


—— t —À iiam m t 3 


various other related information to all the songs in the 
ASCAP index of performed works. 

THE COURT: I don't know to what extent, of 
course, ASCAP-- 

MR. HRUSKA: And a print out of that. 

THE COURT: Obviously 1. I am to be requested to 
deduce anything from the exhibit I will have to see it in 
print out form. 

MR. HRUSKA: Yes, obviously. 

MR. TOPKIS: I think our problem is this. 

The one Mr. Hruska has is arranged by c «poser 
and the one that we refer to as the inaex of performed 
compositions is arranged by title. It's what we routinely 
use ín our business. 


MR. ITRUSKA: Of course, the tape can be arranged 


THE COURT: Why don't we disseminate them both as 


items in evidence and the parties bring to my attention what 
ever they want to bring to my attention. 


1 
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| 
MR. TOPKIS: Very well. Then 236 and 237 may be 
received? 
THE COURT: Are received in evidence. | 
(ASCAP Exhibit 236 and ASCAP Exhibit 237 received | 
in evidence.) | 

MR. TOPKIS: We have no further questions. 

TUE COURT: Are you ready to proceed? | 


MR. IIRUSKA: Yes, your llonor. 


THE COURT: Off the record for a moment. 


"—— 


(Discussion off the record.) 

MR. IIRUSKA: Your Honor, you asked me if I was 
ready to cross examine. I am ready to cross examine, but 
I should perhaps point this out: 

Mr. Marks has given testimeny on many, many areas. | 

THE COURT: I know. 

MR. URUSKA: Of course, we did not, as I mentioned 
earlier, receive any notice from ASCAP as to the subjects 
that Mr. Marks would cover. There are some areas of his 
testimony which are very, very complex, and rather than 
attempting to perhaps stumble around now, not having all the A 
materials at my fingertips which I otherwise would have | 
collected, collated and studied prior to examining Mr. Marks 
it may be that part of the cross examination could be de- 
ferred until we had an opportunity to do that. We will, of 
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course, be breaking for some period of time, and if we 
could complete the cross examination of Mr. Marks at the 
next session of days it would be, I think, far more useful 
and probably shorter than if I were to attempt to cover 
all the subjects right now. 

THE COURT: Let's go as far as we can and see 
what we have left. 

MR. IliRUSXA: Yes, I want to do that. 
CROSS EXAMINATION 
BY MR. URUSKA: 

Q You testified, Mr. Marks, about your experience 
with data processing p^ople submitting estimates of jobs, 
cost estimates. Have you received firm bids from outside 
independent service bureau companies within say the vast 
ten years? 

A Well, if by firm bids you are referring to the 
leasing cf equipment-- 

Q No, no, no. I mean not on the leasing of equip- 
ment but on the preparation of programs or systems for the 
use of lease equipment, leased or purchased equipment. 

A Most of those have been done internallv. 

Q Internally? 

A Yes. 

Q How many hides from outside service bureaus have 


you gotten in the last ten years? 
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A Well, I said that there were several in the last 
ten years, youknow, three or four. 

Q From what companies? 

A Well, one we have had--these are not bids. Thes: 
are estimates from Arthur Young and Company. 

Q Could we confine ourselves for the moment to bids? 

Have you gotten any bids in the last ten years? 


A I can't recall specifically at this time, no. 


Q Is this the sort of thing you would be likely to 


recall if it happened? 

A I might or might now, depending upon the signi- 
ficance or the particular occasion. 

Q If it was a significant job and a bid was made 
you would recall it? 

A I would think if it were significant in size I 
might--certainly would recall it. 

Q So we can quickly conclude that you have not re- 
ceived any bids from any outside service bureau organiza- 
tions in the last ten years on any job of significance, 
right? 

A No. If you are confining yourself to bids on 
particular jobs, that's correct. 

THE COURT: I don't understand if you are talking 
about bids to perform a particular service or bids to enter 
SOUTHERN DISTRICT COURT REPORTERS 
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into a continuing relationship to perform all the computing 


services desired by -ASCAP or both. 

MR. HRUSKA: Both, both. 

THE COURT: Mr. Marks, you understand? 

THE WITNESS: There may be a problem here, your 
Honor, in the use of the word bid. What I am referring to, 
if we are talking abcut a fixed price bid-- 

MR. HRUSKA: Thatis what I am talking about, fixed 
price bid. 

THE WITNESS:  --then I have not entertained one of 
significant size. 

If we are talking about the retention of a service 
for the purpose of designing systems and estimates as to 
the cost of those systems at various stages, then there 
have been. 

MR. HRUSKA: I will take that up in a moment. 
Let me just make a note. 

Q Have you ever dealt with anybody from PMI, 

Programming Methods, Inc.? 


A No, I have not. 
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Q Are you aware of the fact that service bureau 
companies like PMI do make firm bids to prospective clients? | 

A Yes, I am. 

Q And are you aware of the fact that when they 
make those bids, they are committed to deliver that service 
at the price bid? 

A If -- I am aware that if the company makes 
a fixed price bid, it. may under its contract be committed 
to deliver the price if that is what its contract provides, 
if there are no other clauses that provide for differences 
given to different circumstances during the carrying out of 
the services. 


Q In other words, a change of the job? A change 


of the job descript ion? 


A That's right. It may be a change of the job 
specifications. 
THE COURT: In brief, you know that some com 
panies can and do commit thenselves to a fixed cost or a 
fixed service, right? 
THE WITNESS: "hat's right. 
TTHE COURT: We all know that can be done and 


apparently you agree that it is done from tine to time in 
the industry? 
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Q On estimates of services, what outside organiza- 
tions have given you those other than Arthur Young? 


A I don't recall specifically what programming 


jobs. Usually that is handled through our data processing 
* 


people. I wouldn't have occasion to know. 

Q All right. 

A You recall, Mr. Hruska, that one of the signi- 
ficant examples I gave was in the oricinal estimate for the 
conduct of the entire distribution system, and that was an 
estimate received from the Service Bureau Corporation, 
which is a subsidiary of IBM. 

Q Was this a firm bid? 

A That was a firm bid for the period covered by 
the bid. The problem was in the subsequent year when 
we went to renew that contract the bid was doubled, so that 
while you may be protected for the period of the firm bid, 
you are also subject to getting into a circumstances where 
you maybe may have to increase the amcunt of payment 
significantly when that bid period enós; and that was one 
of the examples I was giving this morning. 

Q When was that first bid given to you by the 


Service Bureau Corporation? 
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That was in the early sixties, late fifties. 
The bid covered the first year of the job? 
A Pirst year or two, as I recall. 
Q And did it cover programming services and equip- 
ment or was it just programming services? 
U It covered really the whole carrying out of 
the distrib"^*ion process. 


Q It was going to be done in the offices of t^e 


Service Bureau Corporation? 


A It was done. 

Q That was the contemplated procedure when the hid 
was made by Service Bureau? 

A Well, as I aay it was -- the contract was with 
Service Bureau. It was in fact done by Service Bureau zt 
their computer. 

Q I am sorry, lir. Marks. We are at cross purposes 
at the moment. I am asking you about the bid that the 
Service Bureau Corporation submitted to ASCAP, which I assume 
was prior to your coming into contractual relaticns wíth 
the Service Bureau Company. Is that true? 

THE COURT: In other words, did you enter irto 
a contract before the services were performed? Presumably 
you did. 


A In the first -- remember I said that the Service 
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Bureau was doing the job. Before they did the job we 


entered into a contract. 


4 Q Before you ertered into a contract, you receiv 

5 a bid from the Service Bureau Company? ‘ 
6 A That's correct. 

7 Q That bid, let's focus on that, before anything 


8 was done, before you accepted the bid, the bid coatemplated 
9 that the job would be done in the offices of the Zervice 

10 Bureau “orp., right? 

1 A Well, Mr. Hruska, I am not trying to quibble. The 
12 job was, you know, quite Jarge size. Some of it was done -- 
13 the computer part of it was certainly done at the Service 

i4 Bureau computer. 

15 Q Right. 

% A There may have been some services that they per- 
7 formed at the society as well. 

18 Q That Service Bureau employees performed at the 


19 offices of ASCAP? 


20 A That's right. 

21 Q I see. 

2" A There may be. I don't recall. 

23 Q This bid that Service Bureau put in, it was a 


24 bid which covered the cost of Service Bureau equipment which 


would be devoted to ASCAP, p lus the time of Service Bureau 
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personnel both machine operators and programmers and relatec 
personnel? 

A Yes, I believe so. 

Q The whole thing? 

A I believe so. 


MR. TOPKIS: Excuse me, Mr. Hruska, I understand 


that you are enthusiastic, but your Honor could counsel 


be directed to let Mr. Marks finish his responses? 

THE COURT: I thought he had. 

MR. TOPKIS: Well, I am not sure. 

THE COURT: Mr. Marks, in case you haven't 
finished your response at any time, simply advise Mr. 
Hruska. 

THE WITNESS: Thank you, your Honor. 

Q That first bid which you got from the Service 
Bureau Company related to this whole job, machine and 
personnel, etc., for one year's time? 

A As I said, Mr, Hruska, I don't recall whether 
it was one year or two years at that point. 


Q You said something about it going up in the 
second year. 


A After the period covered by the contract expired 
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Q I see, What was the period covered by tne 
contract? 

A Well, that's what I just referred to as being 
not sure whether it was one or two years. 

Q Could it have been three years? 

A Conceivably it could have been three years, but 
I think it is more likely that it was either one or two. 

Q Do you remember the figure by whivh the -- let's 
say third year service -- went up over the second yecr's 
service on the assumption that the original term was twc 
years? 

A As I said, my recollection is that there was a 
significant increase in price after the termination of the 
contract period. It may even have been doubie. 

But you don't remember? 

I remember that it was quite s'-nificant. 

Do vou remember the reasons for the increase? 
Yes, I elieve we were told that they had 


underestimated the requirements of the job, and that it was 


going to take a hell of æ. lot more ir the way of time, their 


people and machine time, than they had originally supposed. 


Q Who told you this? What is his name? 


A I don't remember, Mr. Hruska, It was some time 
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Q Was it Mr. Guinness? 
A No, Mr. Guinness was not associated with the 


project at that time. 


10 


n 


s M^ M NU 
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Q Is there any possibility in your mind 
that the price went up because the job got bigger? 

R TRER Oh, I doubt very much that that was the 
reason because the requirements were the same, as I recall. 

Q What do you mean by requirements? 

A They were processing the performances which 
oocurred in the society's survey in order to translate 
those performances into performance credits in the manner 
that I described this morning. 

Q Have you ever reveived an estimate on a job ia- 
volving the preparation of four programs at about, let's 
say, 50 man-hours? 

A I can't recall receiving an estimate on that 
of a job, specifically for a program of 50 man-hours. th 
Q Would you agree with me that the range by 

which an estimate of that nature might be below the 
actual cost would be considerably narrower than an 
estimate on a job which encompassed all the machines 
and all the programing ané ali the manpower, personnel, 
necessary to implement tic entire ASCAP distribution sys- 
tem? 

A Well, Nr. Hruske, i£ you are hypothesising 
that the job required for do what these experts have 


— aid they were to 1 to accompi would four programs 
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and 50 man-hours or 50 programs and four man-hours I 
couldn't argue with you. I don*t know what it would 
require. 

As an ofainistrator my best feeling is that 
you juet don’t accomplish the kind of thing that you 
are trying to accomplish with four programs and 50 
man-hours. 

Q But you have no particular expertise that 
would allow you a reach that conclusion, do ou, Mr. 
Marks? 

A As I have said, my only expertise is the 
experience of dealing wit. data processing people and 
systems people, and developing systems to accomplish jobs 
that — goals that have been set up for them. 

THE COURT: You are not a vediatrician but 
you would know when your child was sick, is that right? 


THE WITNESS: Exactly, your Honor. 


Q I see, Mr. Marks, you have a copy of AX233 on 


EY Yes. 
Q I'd like you to look at part of it, 


at code No. 26 for jingles. 


x X Right. 

1 — Q When was that added to the ASCAP distribu- 
QV — 5 
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tion wystem? 
A My best recollection would be in the early 


*60s. I'm not sure whether it was part of the original 


— formula connected with -= attached to the decree 

in 1960 or whether it was a subsequent change. There 

have been a number of changes over the years. | 
Q In that provision relating to jingles? | 


A That’s wat I say. I don*t recall whether 
that was specifically changed or adopted at that time. | 
Q How did it come into being, do you know? 
Did a group of members of ASCAP get together and make the 
request of ASCAP that tbey add a provision for jingles? 
A As I say, . don*t know whether it was added. 
There is always —- the weighting formula is an attempt 
to state the credit for individual uses of ASCAP works 
that are performed by licensees relative to each other, 
and it is, as you can see by reading it or listening to 
that I have ge d about it, a fairly complicated accommods- 
tion among the members as to what their relative — the 
relative values of these performances in connection with the 
amount of money that is collected from people who license 
music from the society on a blanket basis. 


Q But it is true, isn't it, Mr. Marks, thet there 


would not have been a provision for jingles of this 
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nature unless some substantial number of ASCAP nenbers vente 

it? | 
A No, Mr. Hruska, that's not true. As a | 

matter of fact, there was some serious discussion as to 

whether or not any credit should be allocated to jingles 

or not. BMI does not include jing'es in its repertory, 

and there was some díscussion a$ to whether it was appropri- 

ate for us to credit these performances, given the fact, as 

I have expressed before, that there a very limited number 

of these jíngles that are credíted. 

l It was felt, though, that if an ASCAP 

member did have the music associated witk a jingle, and 

if that music was lic.ased by the society, that he was 

entitled to some payment for the music. So it wasn't 

a question of substantial usage. Just the opposite. 

It was a question of whether or not, even though the uses 


were insubstantial, we should include this paymert. 


Q tho advocated the inclus!on? 
A This is a good number ^f years ago. I do 
remember the discussion. I don't remember who advocated 


the inclusion, except that I would advocate the inclusion 
and I think I afvocated it at the time. 
Q Do you have data on the number of jingles in thi 


(. category that are performed every ye^r on television? 
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A That data would presumably be in the daily deta: 
since the detai) lists all performances of each work and 
indicates the credit symbol. There may also be an a 
tion by credit symbol. 
Q Could you provide us with such data? 
| 


A If we have it, and counsel agrees, or the | 


Court so directs, certaínly. 


MR. HRUSKA: I think we probably ought to * 


it, your Honor, because we have gotten qualitative esti- 
mates from Mr. Marks, and in an example like this, if the 
data is cbtainable we ought to get it out. 

THE COURT: I have no objection, as you 
heard before, to exhíbits being put in when there is a 
question of its usefulness. Just as I wasn't quite 
clear this morning as to some of the things Mr. Topkis 
wasn't trying to prove, I ask you what you are trying to 
prove with regard to this question of jingles. 

MR. HRUSKAs Well, it comes down, I think, 
basically, your Honor, to whether or not there are a 
significant mmber of commercials outstanding in the 
inveatory of all the advertising agencies or sponsors 
to which the advertising agencies or sponsors do not 
possess the right to put that on network television vith- 


~out the writer's consent. 
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ipo. -* THE COURT: You think the number cf jingles 
vould be pretty good evidence of what that number was? - 

MR. .HRUSKA: Well, it would be evidence of cn 
part, one category of commercials ín the can. 

THB COURT: I understand. I would ask 
ASCAP to see if they can produce those. 

MR. TOPKIS: Your Honor, I am a little at a 
loss to figure out how we can do it, for this reason: 
Cru does not report jingles to us except on rate in- 


stances... We checked a week and found they had reported 


16 jingles, and five of them were -~ 


THE COUNT: I am not suggesting that you 
are obligated to make any studies or fabricate any informa- 
tion that isa*t in your possession, but whatever informa- 
tion is available can be brought. 

MR, TOPKIS: We do have the daily detail 
sheets Mr. Marks mentioned. I don't know how far back 
we have them. 

Bow far back do we have them, Mr. Marks, do 
you know? 

THE W'"TWESS: Oh, they go quite far back, but 
that — it’s a question of aggregating those. The 
detail sets them out individually by synbol. I do, t 


know whether they are aggregated at some point. 
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MR. HRUSKA: Perhaps I can explore this on 
further cross examination, your Honor. 

BY MR. HRUSKA: 

Q You have got a credit symbol for this category 
of jingles. It is 26? 

A That is correct. 

Q Your quarterly detail report is a conputer 
printout, is that correct? 

A That is correct. 

Q The information which is printed out is on a 
magnetic tape, right? 

A That is correct. 

Q You could select from that magnetic tape all 
the code No. 26 performances? 

A That's what I indicated before, Mr. Hruska. 
It's on the detail and we may have it summarized by 
synbol. That is what I said I would review to see. 

Q vo make it clear, it can be done by data 
processing rather than by somebody sitting down with a 
pencil and trying it figure it out manually. 

"MEE, Yes, it's another one of these programing runs 
that might have to be done. 

Q There was a statement mado about networks not 
reporting on these jingles. Do you know whether 
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there are jingles, commercials, in which the adver- 
tising agency does not have the right to lícense the 
network without the writer's consent but that the perform 
ance of the jingle on network televinion is not reported 
to ASCAP? 

A I am not sure I understard your question. 

Q I can understand why. Let me repeat it. 
What I would like to focus on is this category of 
jingles. 

THE COURT: If you understand why he doesn't 
understand your question, why repeat it? 

MR. HRUSKA: My hope, although perhaps not 
my expectation, is to repeat it in a way in which he will 
understand it. 

Q Let's focus on the category of jingle, a 
jingle where the advertising agency does not have the right 
to license the television network without the writer's 
consent. Any question abcut that? Do you understand 
What I moan? - 
fees, Where the advertising agency did not have the 
right to license? 

Q The television network, licence the use of that 


jingle to a television network without the writer's con- 


sent. "T 
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A Yes. 

Q Do you receive reports as to all usos of tnat 
category of jingle on network television? 

A I don*t know, Mr. Hruskz. As we said, the 
networks do not report a great many jingls uses. What 
don’t report, I don’t know, but I think we ought to know, 
you know, put this — to put this in focus, you have to 
realise the kind of payment that we are talking about for 
a jingle. Customarily == 


MR. HRUSKA: Your Honor, I move to strike 


everything after “put this in focus." I don’t think 


it is responsive to my question. 
THE COURT: Well, I don't know, Mr. Hruska. 
All right, you are entítled to that. 


MR, HRUSKA: If counsel wants to bring it 


THB COURT: Let me say this, though: I 
would like to have the parties bring out what sort of system 
there is. I assume that it doesn't just stop at that; 
that the television networks don’t report a certain 
number of performanoss; that there must be some rationale 
by which this subject is covered, and if you know what that 
rationale is, Mr. Marks, I would like to hear it. 


THE WITNESS: Yes, your Honor. The ration 
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is that in the great majority of cases these rights have 
been granted directly to the agency. In fact, many 

of these writers are agency employees. 

THE COURT: I take it from the totality cf 
what you say and what Mr. Nruska asked, he seemed to imply 
in his last question that he doesn't dispute the fact 
that that may be true in a lot of instances, but that he 
suggests to we that there are instances in which the 
writers? consent is necessary, and in such instances per- 
haps the networks do advise you so that you can do some- 
thing about it. Wow, he can*t testify; he is not a wit- 
ness. 

THER WITNESS: Yes, your Honor, there 
are instances where rights have been reserved, and where we 
may be notified by the network. 

If Mr. Hruska is asking me whether we are 
always notified by the network in those cases, I don't 
— 

THE COURT: I don*t think the question is 
whether you are always notified because you can fail 
to be notified in other instanoes where it is clear 
you ought to be notified. I think the question is what 
is the s. stem? Are you supposed to be notified in those 


inetances? 
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THE WITNESS: Yes, we are. 
THE COURT: And in general, so far as you 
know, are you notified in the instances in which you 
are supposed to be notified? 
THE WITNESS: I don't know the answer to 


that, your Honor, because we do have -- 


THE COURT: You suggested by your testimony, 


to me anyvay, that there was a greater percentage of 
failure to report about this category than other cate- 
gories. 
THE WITNESS: That is correct, your Honor. 
THE COURT: And the further indication was 
that that greater failure to report in this category 
was not limited to the instances in which it was irreie~ 
vant but applied also to the instances in which the net- 
works were supposed to make a report. That is, as I 
understand it, we have got to divide this music-in-the- 
can situation into two types of instances: those in 
which the advertising agencies are already licensed to usc 
the music, in which ASCAP has no interest and therefore 
there is no point im informing you, and those instances 
-. mmhich the rights are reserved, as you put it, in 
-- ASCAP or somebody has to license CBS and therefore it is - 


~- proper anå perhaps obligatory for CBS or for the networks 
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to report to you. 

Are you suggesting that ín that last category 
the times when they ought to be reported to you, as 
distinct fromthe times when it dcesn't make any differ- 
ence, that there is a higher percentage of failure to re- 
port than there is in other situations in which they are 
obligated to report to you? 

THE WITWESS: Well, I don't know whether it 
is, generally speaking, higher. I know that there are 
certainly oocasions where they don't report where the 
member at least tells us that they should have reported. 

Now, in some of those cases when we look 
at the agreement we find that maybe the member is wrong and 
that the network is right and they need not have reported 
because the rights have been — 

THE COURT: Well, what I am trying to get at 
I 4m getting more information as I go along but what I 


would like to try to do is see if I can nail this thing 


down. Here is the scope of the proposition you are 


trying to put before us, namely, the fact that in the 

case of music in the can, jingles, as distinguished from 

other situations, a large percentage of the absolute 

number of jingles is licensed through the advertising 

agency, whereas that is not true shout other kinds of 
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THE WITNESS: That is correct, your Honor. 


THE COURT: And the other question of failure 


to report in such instances where there should be reports 


is peripheral; is that not so? 


THE WITNESS: I believe so, your Honor, 


THE COURT: I didn't mean to get you off on 

another track. 

MR, HRUSKA: No, it is in the same area, your 
Honor. I am a little confused about om thing Mr. Marks 
said though in that line of questioning. 

THE COURT: giunse you are confused and it 
is quarter past 3, can we take a short recess? 

MR. HRUSKA: Sure. 


(Recess. ) 
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BY MR. HRUSKA: 


Q Mr. Marks, isn't the normal arrangement on the 


reporting of use of music on commercials that the network 
does not report to ASCAP unless the nember in interest, 
the ASCAP member in interest, reports to the network? 
Isn't that the normal arrangement? 

A Well, as I mentioned, we have had to ask our 
members to notify the network, notify the agency and 
the network, in order to have them report. I don't know 
wiat coulc be considered normal. The obligation of 
CBS is to report the music used under the ASCAP license. 

Q But isn’t it customary over the years that the 
network does not reportthese uses unless the ASCAP member 
in interest or the advertising agency reports them to 
CBS? 

Well, I can*t know what the CBS practice has 
been. I can tell you that we have asked our members 
where the rifhts have been retained to have the agency 
notify the network to notify ASCAP. 

THE COURT: Am I correct in understanding what 
you mean is you know you get some information but you 
don't know what p apts CBS to send you that information? 

THE WITNESS: That's correct. 


THE COURT: They don't say, "We are sending 
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this because," they simply send it to you? 


THE WITNESS: Right, your Honor. Some of 


y 


it will come in on the program — 

THE COURT: There ought to be clear agree- 
ment on this. What is the governing instrument or provi- 
sion which ——— whether it is CBS’ obligation to 
report this information to you or not? 

THE WITNESS: The agreement, the performing 
rights agreement betwwen ASCA? and CBS. 

MR. HRUSKA: The blanket license. 

THE COURT: What does it say? Does it 
say anything about this kind of music in particular or, 
as you suggested a moment ago, does it simply require 
CBS to report its use of ASCAP mus.c? | 
- THE WITNESS: My recollection, your Honor, 
is that it talks about ASCAP music generally. I don't 
really recall. 

MR. HRUSKA: It is one of the reasons, your 
Honor, T was getting to the custom. 

THE COURT: It 1s perfectly proper for you to 
do so, but I don't know that lr. Marks can answer the 
question about what CBS does. I think you may have to put 
your own witness on or get a stipul»tion. 


MR. HRUSKA: I thought that Mr. Marks was 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED trade: COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 2- S 


r 


jha Marks-cross 
familiar with the custom. 
THE COURT: I understand. 


Q Turning again to AX233, I note that when a 


qualified — excuse me. Is it qualified or qualifyirg 
work? What is the proper tern? 

A Oh, I may say qualified work. I don*t know 
what the formula — whate; x it says in tle formula is 
the appropriate term. 

Q I thought it was qualifying. 

A Well, a qualifying work becomes qualified when 
it has a certain amount of credit. 

Q A qualified work as to which there hasn't 
been any lyric change, when that is used es background 
music to a commercial it earns 50 per cent of a use credit? 

A That is correct, if it is tully qualified, 
right. 

Q And to that use credit are applied the various 
maltipliers to get to the number of performance credits, 
and the distribution is based upon the cash value of the 
pérformance oredits, right? 

A Generally speaking, that is the progreseion. fe 

Q The code 26 category, which is music written 


originally for the commercial or previously published 
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music which has been altered in some way, lyric change, re- 


ceives only 1 per cent of a use credit, right? 


A That's correct. 
&-- Q Why that big difference, fifty to one? — 
A Well, here again, we are talking about an ac- 


commedation of relative values. Where a work has been 


written originally for the jingle, for the commercial, it 


is usually done by someone who has a contínuing rela- 


tionship with the agency, maybe an employee, maybe someone 
whom the agency retains on a regular basis to write these 
commercials and gets paid for writing the commercial. 
Q May it also be somebody who has been retained | 
specially to rrite this particular commercial? 
A Might be. But in the main, where tia 
agency is having a number of commercinis written, a aii 
agencies are, they have to look to people on a regularly -~ 
on a fairly steady brsis, and they are going co k to 
either employees or someone that they have dealt with 
over a period of time whose work they like. 
Q Just on that point, how doyou know that? What 
is-your basis for assuming that? 
A Talking to writers who have written jingles 
for agencies and talking to agency people over the years. 
THE COURT: I find thio interesting just as 
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. 
an outsider learning about this industry, but I don't 


understand the validation, if there needs to be one Zor the 
difference in rates on this schedule, I don’t understanc 
the relationship of that to the issues of the case. 

MR. HRUSKA: Let me bring it out with 
specific questions, your Honor. 

BY MR. HRUSKAs 

Q Tant it true that a major factor or perhaps 
the largest factor for the fifty-to-one difference in these 
two categories, 61 and 26, is because in the 61 category 
you, ASCAP, expect that the writer, the owner of that 
music, will not have been paid by the advertising agency, 
whereas in the 26 category you will expect that the 
owner of the music or the writer of the music will have 
been paid by the advertising agency? 

MR. TOPKISi: Your Hono-, I have no objection 
to Mr. Marks expressing whatever opinion he may have on this 
subject, but since these rules evolved from, if I may use 
the term, a political fabrication, participated ín by 
many people, the Department of Justice, approved by Judge 
Ryan, I can't imagine how Mr. Marks can purport to speak 
for the multítuóe*s decision. He may have his opinion. 

MR. HRUSKA: Mr. Marks did speak this morn- 


ing of his opinion on why, for example, qualified works 
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were paid at such a higher rate than nonqualified works. 

THE COURT: You didn't make any objection 
to that, and I don't think that should be the sole 
test, but I will be free to say that whoever asked the 
question of why people were paid certain amounts doesn't 
seem to me to have brought very much lignt to the question 
of the issues of this case, as I see it. 

I could go along with Mr. Topkis educatizg 
me on tho complexities of this because the complexi- 
ties may have something to do with whether it is 
feasible for another system to go into effect or not. 

But beyond that, I don’t understand. It is very interest, 
ing to hear somebody gets paid 50 times as much as 
somebody else does. 

MR. HRUSKA: I am getting into this, your 
Honor, only to bríng out another point related to this, this į 
area of commercials in the can. 

THE COURT: If you are jetting into some- 
thing that you think is going to cast light on the 
problems relating to commercials in tho can I will allow 
it. 


m MR. HRUSXA: I will hear Mr. Marks? answer," 


but it has to be of limited vales since it isonly his per- 


sonal opinion. 
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Will you read back the question, please. 
MR. HRUSKA: I could restate it. I think 
it would be just as fast. 


THE COURT: All right. 
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Q Isn't the reason for the 50-1 disparity in 
payments made in respect of categocies 61 and 26, the 
fact that in 26, where the use receives orly one per cont 
of the use credit, you will expect that the writer cf the 
so"g or the owner of the song will have received money 
from the advertising acency up front cf the use of that 
music, whereas in Category 61, you nave nc such expectation? 
A Well, a shorthand answer is no. But le: me 
explain the reason. If anybody has received money up 


front for the use of the song, then the rights would 


probably not have been reserved. What we are talking about 


here is a situation where the right; have been reserved, 
But there may have beer some compensation for writing the 
work in the case of a jingle that is written directly for 
the commercial. In the case of one that has been changed, 
where the lyric has been changed, there may have been some 
payment for the right to change the lyric. This may be 

a factor in the difference. And, of course, th? use of an 
ASCAP work taken from the repertory that has a nisto-y 

of feature performance credits is felt to be a valuable 
use, more valuable than one where the work is written 
directly or where the lyric has been changed and the 


member has received payment for the change. 


SOUTHERN DISTRICT COURT F.EPORTEKS 
UNITED STATES COURT Huse 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


jhb-2 Marks-cross 2000 


Q Hava you ever heard of an occasion where tle | 
owner of published musi: which has kzen used on a commercial | 
with a lyric changes has not received payments ‘or the 
right to make that lyric change and the richt tc use on the | 
commercial, record on the commercial? 

A No. I don't think I have implied that cr. that 
occasion he wouldnot receive. Just the opposite. 

Q Just the opposite, you would expect that when 
a publisher of a piece of music gives the right to tne ad- 
vertizing agency to record that sung in the commercial 
and change the lyrics that he would get money fcr that? 

A That there very well may be payment for the 
change of lyric. 

Q And when somebody writes original music for a 


commercial that that writer will receive money up front 


—— —— ͥ ͤ äEvʒ— — 
—— ͥꝓ¶W: / i Un — 


for the act of sitting down and writing that music? 

A That's correct, I would expect that, unless he 
were just on salary for that purpose. 

Q In your opinion, is the fact that ASCAP does 
not receive more reports from its members regarding the 
use on television cf jingles in Category 26 attributable 


to the fact chat the distributions are so small, one per cent 


of the use credit,that it is not worth the while of the 
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members involved? 


A My opinion based on díscussions with writers 


writer gets from the agency for writing the commercie) is 
so much greater than the amount that would be forthcotin, 
on a performance basis of the jingle that the writer ce. 
not raise a very great “uss about the ret&ining of perfo:mi- 
rights, “he agency is concerned about protecting the 


sponsor and -- 


and with agencies is that the amount of money which the 


Q That wasn't ny question. 


MR. TOPKIS: May the witness finish his 


THE COURT: <= think the answer overlaps the 
question. It doesn't answer it directly. 

You have indicated, Mr. Marks, by your answe: 
that you think the major fact in the mind of the writer 
is the amount of money he gets when he is paid for writing 
the jingle. 

THE WITNESS: That is correct. 

THE COURT: But Mr. Hruska asked you about it frat 


the other end, which was whether the major factor for his 


not pleasing this situation is the minimal amount that he 
gets as a royalty. It seems to me one is pretty well 


implied in the other. 
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THE WITNESS: It is, but there is anothe:: 
factor here, and that is that writers are very anxious 
to receive credit for what they are entitled to receive 
credit fcr, and if they have retained the rights, even 
though it is only a one per cent use. they will cfter make a 
big fuss if they don't get the credi*: for that 53€ 
per cent use, because they cre very concerned aoout 822.04 
on their statements the works that they heve wri-ten wher: 
they are entitled to get payment for it. 

So that we have a number of writers naking 
complaints that they have written jingles, they think they 
have reserved the rights,and thay r en't gotten payment, 
even though they know it is cner per cent. 

Q But you don't know what percent of the total 
those complaints represent? 

MR. TOPKIS: “otal of what? 

MR. HRUSKA: "Total of jingles used on netwcrk 


television where the advertising agency didrot pcssess a 


THE COURT: It would surprise me greatly if he 
did know what percentage it was. 


MR. TOPKIS: I will stipulate that too. 


MR. HRUSKA: I think that is true, but I would 
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like tohear Mr. Marks answer. 

THE WITNESS: I would like to know what the 
question is. I really, I guess, am the oniy one who didn't 
get it. 

Q You talked about complairts that you had | 


received and you said that writers often complain to you 
when their music was being used in jingles in situations 
in which they were entitled to ASCAF distributions for “ne 
use of those jingles, right? 


A That's correct, whether they are one per cer: 


a o A o UP o s a E 


jingies or other. 
Q All right. 
MR. TOPKIS: May the witness please finish? 
MR. HRUSKA : He did. 


MR. TOPKIS: He was saying whether they are ne 


per cent jingles or something, at which point counsel 


'8 | interrupted him. 

19 MR, HRUSKA: No. 

20 THE WITNESS: I said "other," but I swallowed 
a | that. He overlapped the "other." 


72 THE COURT: Let's go along. j 

2 Q So that occurs often. What I have tried to 

2A establish, Mr. Marks, is that you do not know, do you, the 

2 percentage of the total represented by those complaints, 
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2 &nd by the total I mean the total use of jingles on 
3 1 network television where the advertining agency lid not 

“> 4 possess ne rights to license the television network involveft. 
5 A As I said before, my experience in talking to | 
6 | writers, writers of jingles, is that they want that crecit i 
7 if they write the jingles. 
8 MR. HRUSKA: Your Honor, I think I am entitled | 
9 to a yes or no answer to that question. | 
10 THE COURT: Mr. Marks, I don't blame you if you | 


n don't understand the quest'on, but the question is — 
| 
} 


2 of a yes or no answer, and I think Mr. Hruska is entitlcd 
13 to it for whatever use he wants to meke of it . 3 
14 


The concept is simple. Ihe ability to express 
it may not be so easy. 
We all agree that there are jingles used on the 


air to which writers have a right to a royalty through 


9 THE WITNESS: Right. 

a THE COURT: You also have said that you receive | 

21 i complaints from your writers that they don't get such i 
F 2 royalties or that they are not reported, right? | 
x | THE WITNESS: Right. | 

^ THE COURT: The question Mr. Hruska is asking 
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is now do you know or do you not know what percentage 
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| to royalties are represented by the occasions of com- 


} 
| 
of the total occasions in which such jingles are entitled | 
plaint. 
Ir other words, dc the jingle writers wro are 
entitled to royalties complain one out of ten times, ore 


out of twenty times, five out of twenty times, or do ycu 


a ~s 
— ——— 


$ know? 

iC THE WITNESS: I don't know. 

n THE COURT: That is all he wants to establish. 
u MR. HRUSKA: That is all. 

13 i THE COURT: Mr. Marks, we are entitled to sk 
14 i you to keep your further views to yourself until. your own 


counsel brings them out. 
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THE COURT: I may say I take it as no reflection 


onyou that you don't know. I certainly would be surprised 
if you did know. 

Q What proportion of the total number of contracts 
sgned between advertising agencies and writers of original 
music for commercials have you seen, wovid you estimate, 
in say the last five years? 

A Well, if you limit that to contracts governing : 

i 
jingles that are written by ASCAP members, my experience with! 
ASCAP members is that we would have seen a high proportion 
of those contracts or at least samples of them. 

Q do you know you have seen a hich proportion? 

TOPKIS: How do you know what? 


sorry. 


— u — —— — 


Mr. Marks said he saw a high propor- 
tion of them. 
TFE COURT: On what dees he base that? 
MR. HRUSKA: On what does he base that. 

A I base that on my conta ts, having worked with 
ASCAP writer-members for the last 12 years or so, and the 
pervading feeling that I have mentioned before that if 
they had written music to which they believed they are en- 
titled to credit for performance, thuy are extremely likely 


to come in and let us know that those performances have 
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taken place if they don't. sea those performarces on their 


statements. | 
Q I guess my pro»lem with thet answer, Mr. Markt. 
is I don't see how you can possibly know that unless ou | 
know what proportion of the total number of such contracts | 
you have seen, and my question is, or. what do you base your | 
testinony that you have seen the preponderance o: thone | 
contracts? j 
A Well, anana me for not accepting your prem.se. | 
What I am saying is that £ am basing it on my contacts with | 
writers and what I think the normal vriter feeling is, not | 
on the knowledge of the total number of agencv contracts — 
are extant. 
I don't know the total number of agency contracts 
that are extant. 
Q You personally look at a certain number of these 
contracts every year, do you? 
A I have over the years, yes. 
THE COURT: What would be the occaion for you as 
director of operations to look at these contract, Mr. 
Marks? 
I am not doubting you. I just want to get the 
feal of the situation. 
THE WITNESS: Right, your Honor. When I was 
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distribution manager I looked at a good many mox? than 2 
do now. The occasion now would be a question that arises 
in the mind of the distribution manager as to vhether or 
not a contract does or does not reserve performing richts. 
9 So you would look at it when a member compiair.ed 


in a circumstance where the member believed that he ougti 


to be getting distributions for a television use of a ccn- 


mercial? 

A Under those circumstances I might look at it ^c 
if a contract has come in in response to a letter we had 
gent indicating that the commercial was indexed and we voulc 
like to see a copy of the contract, end some douot arose in 
the mind of the person who is looking at the contract, the 
question might come up ıd me at this point. 

Q How many such contracts did you read during the 
last year? 

MR. TOPKIS: During what? 
MR. Ek8USEA: Daring the last year. 


Oh, 1 id say at least half a dozen t. ter. of 


About ten. Do you keep a file of thesc? 
Files are kept. I don't keep a file. 


If you wanted to dig one out, who woulc you ask to 
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Our distribution manager usually. 
And out of the ten vou read last year, as to how 
many of those contracts did you conclude the writer involved 


was entitled to distributions? 


A i don't recall what the percentage was in the 


ten. By the time they get to me there's -- usually the situ- 
ation is that there is some claim of reservation that's in 

doubt. They are more likely to have made the reservation 

than not. 

MR. HRUSKA: I think, your Honor, we ought to 
see th. contracts involved that have come to ASCA? from 
writers who have been claiming that they were entitled to 
ASCAP distributions for the use of jingles. 

THE COURT: What would that illuminate excapt that 
they are either right or wrong? 

I am perfectly prepared to believe that some 
people are entitled to royalties and some people are not. 

I quite understand the point made and I think ‘t 
is significant of the fact that a significant number of 
jingles are played on the networks where the lice:se comes 
rrom the advertising agency rather than from ASCA?. 

I am not trying to preclude vour having evaryth! ng 
you want but what will I learn from them? 


MR. HRUSKA: Well, we are attempting to establish 
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2 in this case that there are a significant number of commer- | 
3 cials as to which the right to make a network performance dogs 


| 
4 not come from the agencybut comes from ASCAP; end Mr.Maks  , 


Uu 


has seemed to express scme opinions to the contrary effect. 


6 Your Honor. I would be perfectly prepared to 


o onum Quim» CN b 


7 stipulate that there are a signf:.cant. number of commercials 


8 using music originally created for the cosmercia;.s. 

? THE COURT: Actually it does not seem :o me 

10 that it really makes any difference how many there are which 
* are licensed by the agencies. 


THE COURT: I don't think I will learn very 
much about that, however, by looking at half a dozen or 
ten contracts. 

MR. HPUSKA: I agree. 


The only thing we learn about that is he basis 


for Mr. Marks' opinion. 

THE COURT: Well, even his opinion has not-- I 
don't want to deprecate it in any way, it does not seam 
to me to go very far towards establi J how many or how 


few there are. There are just a lot that are not; and 


— — — 
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17 What is important to me is how many there are | 
i3 | that are not licensed by the agencies. | 
* R. -HRUSKA: Exactly, and whether or not that 1 
i5 is an appreciable number. i 
j 

| 

| 

| 

| 

| 

i 

| 
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I think both sides are at some sort of difficulty here 
because there don't seem to be any hard fígures on this 
point. 

MR. HRUSKA: Difficult to quantify. 

THE COURT: Or if there are they haven't been 
developed by the discussion today. It is just a general 

impression. 
Q Yesterday, Mr. Marks, you testified about voting 
procedures within the ASCAP organization. 

Let's take publishers, for example. You said 
that the publishers elected 12 publisher members of the 
ASCAP board? 

A That is correct. 

Q That is not a one-man, one-vote type of voting 
procedure, is it? 

A It is a weighted vote. 

Q A weighted vote? 

A Depending upon the performance credits that a 
particular publisher has. 

Q Current performance credits? 

A That is correct. 

The same thing applies on the writerS' side. 
Q When was the last election held in ASCAP? 


MR. TOPKIS: When was what? 
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The last election held in ASCAP. 
A few months ago. 
THE COURT: For what, director? 
THE WITNESS: For board of directors. 
THE COURT: Annual elections? 


THE WITNESS: Every two years the board of direc-- 


tors is elected and in the alternate years the board of 


review is elected so there is an election every vear. 

9 On the board elections, just to get an idea 
the quantities involved here, let's take Warner Bros. 
gather Warner Bros. is the top publisher-distributor, 
Warner Bros. group of publishers? 

A That is correct. 

Q How many votes did Warner Eros. or the Warner 
Bros. group receive? 

A Offhand I don't know bit each publisher is 
limited. 

Q I misstated the question. I don'tmean receíve 
in the sense of having a Warner Bros. representative on 
the board. 


THE COURT: You mean how many was it entitled to 


How many was it entitled to cast? 
That is the way I interpreted the question. As 
SOUTHERN DISTRICT COURT REPORTERS 
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I say, I don't know the exact number, but there :s a 
limit of a hundred votes that any one company in a grovp 


can receive. 


Q Do you know how many publishing-- any one company í 


within the group? 

A That's right. 

Q So if Warner Bros. has five companies they night 
hae five hundred vctes? 

A They might but they don't. As a matter ^f fact 
recently they merged a number cf their com:*nies and I think 
they have lost votes. 

Q Do yov remember roughly the top umber of votes 
which a puilishing group within ASCAP was entitled to cast 
in this last election? 

A No, I don't. 

As I say, I don't recall what the votes per group 
or per company were. 

Q Typical iy the major ASCAP publishers consist of 
publishing groups, don't they? 

A There are a ar of publisher groups and then 
there are independent publishers that are also ir the 
group of the top publishers. 

TIE COURT: When you spsak in terms of group I 


understand what the Warner Bros. group is, at least I think 
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I do. That means the companies are all owned or con- 
trolled by arner Bros., is that correct? 

THE WITNESS: That is right. 

THE COURT: Is that what you both mean by groups? 

MR.HRUSKA: I believe so. That is what I mean, 
your Honor. 

THE WITNESS: ‘hat’: right, there may ke. 

THE COURT: Affiliated companies? 

THE WITNESS: That is correct. 

Q Shapiro Bernstein, for example, would have a 
half a dozen or a dozen affiliated companies? 

A Well, that's a bad example. Shapiro is pretty 
much an independent company. They may have one smaller 
company that is associated with it put -- 

Q Well, all right, I don't want to debate the 
point. Mr. Brettler will testify to it. 

Let's assume that a publishing group has five 
hundred votes. Is that five hundred votes per each one 
of those twelve seats or is it five handred votes to 
distribute amongst the seats? 

A No, the way the vote is comouted or cast, ear: b 


member has a right to cast all of its votes for as many 


members who can be seated; that is, that they can cast, if 


they have got five hundred votes or fifty votes, they can 
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cast five hundred fifty or fifty for each of the pecnle 
running up to the total number of people who can be 
elected. 
By the way, I don't think hat there is any g.:oup 
that has five hundred votes. 
Q Well, I just picked a figure out of tn? atc. 
Staying with the five hundred, five hu red times 
twelve seats is six thousand? 
THE COURT: That would be six thousand. 
Six thovsand, right. 
Assuming Warner Bros., this Warner Bros. group 
has six thousand votes, can they parcel out thos» votes: 
THE COURT: I think what you are rea!:y askirg 
is do you have cumulative voting? 
Q Cumulative voting, zigLkt. 


THE WITNESS: No, your Honor. If you are asking 


18 |. whether they have got five hundred or fifty can they -- 


Q Use one or the other. 

A One or the other. Can they cast more than 
five hund Cd or fifty for any one member? 

Q Right. 

A^ No. 


Q Can the 20 top publisher grcups in ASCAP elect 


the entire board of publisher members? 


— 
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Is that a question of mathematics? 
THE COURT: Yes, I take it that it is. In other 
words, you are asking do their votes add up to a majority 
or whatever number is required. 
Q Yes. Right. 
If you know, of course? 


A Yes. I don't know. I do know that the amended 


final judgment has a provision which limits the growth 


in the total publisher vote that the members-- member com- 
panies represented og the board of directors. 

Q To 40 per cent? 

A I don't recall the figure but there ze that kind 


of provision in the judgment. 
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Q tnat is 12 mambers of the board limited to, 
let's assume, 40 per cent. Would you happen to know 
offhand whether adding t^e next eight largest publishers, 
adding their votes, would constitute a majority of the 
publisher votes? 

A I wouldn't know offhand but it might. 

THE COURT: 1 am not sure what all these re- 
fínements mean but while we are at refinements, is the board 
elected by majority vote or is it greater than majority vote 

THE WITNESS: The actual election is — it 
is not — it is not a mejority, it is the first 12 in ini 
order of voting, three having to be — ' 

THE COUT?: It could be a pluralíty? 

THE WITNESS: Could be a plurality. 

Q And three publisher members of tha board 
are elected at each election; is that how it is done? 

A No, no. The three that I mentioned were the 
three seríous board meabers from seríous publishers who 
run on a different track, and they are not competing for 
votes with the porvl:r. 

| MR. HRUSKAs I may skip around a little 
bit on subject matter because I tried to pick these off 


as they were mentioned. 


Q You said something yesterday about 1400 3M 
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locations, locations having a 3M player. Did you 
mean co confine that to the 3M M-1200 series? 

A I believe so. I think that's the one that we 
have licensed. 

Q In other words, that 1400 figure does 
not include the 3M custcmers having the M-700 player? 

A You mean the ones that were licensed directly? 

Q Right. 

A Yes. No, I don't -- that was not meant to 
include that. 

Q You talked about infringiment actions yester- 
day, copyright infringenent actions, which you said 
were brought in the name of the copyright owners involved. 
Is it true that ASCAP finances, direcrs such litigation? 

A No. What I said yesterday was that the 
society brings those actions nd pays for the bringing 
of the actions, and the recoveries go into the general 
fund, but that the cost of bring those actions, sustaining 
them, exceeds the cest of recovery. 
* THB COURT: We are talking now about in 
whose name they are brought. 

A And they are brought in the names of the 
members themselves. 

THE COURT: But that is all that the member 
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s 
contributes to the situation, his nane? 


assignee of the cause of action? 
THE WITNESS: Yes, your Enor, under the 
membership agreement. 
THE “NURT: That is what Mr. Hruska is asking. | 
MR. NU: Yes. 
BY MR. HRUSKAs 
Q You talked yesterday about the varicus uses 
to which you put your data processing equipment or com 
puters. Do you use your data processing eqr’ ent 
to send out mailings to your members? 
A Yes, the royalty payments, distribution 
payments are addressed by data processing. 
Q How many mailings does ASCAP have a year to 
ite members? 
THE COURT: You mean regular? 
MR. HRUSKA: Yes, your Honor. Or perhaps 
on the average including any regular and unusual. 


THE COURT: You moan membershipwide 


MR. HRUSKAr Membershipwide, right. 
E There are four domestic distributions. Those 
are all mailings. 
Q Those mailings go to rll ASCAP members whether 
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they are to receive actual distributions or not: 

A That is right. They are given a statement that 
would indicate thatthere are no surveyed performances, | 
if that's the fact. 

Two foréign distributions. There are other 


mailings during the year of various kinds. These would 


not have been -- ihose other mailings would not be computer | 


mailings. They are done by Adáressogra;.. 
Q Such as? 
^A Well, I mentioned the fact that the report 
of the court-appointed distribution advisers goes out twice 
a year with the commentscf be society. There are 
mailings in the event that | re are any changes of rules 
contemplated. Those go out to the members. 
There w< aaílings of our magazine, ASCAP 
Today, which goes out to the members. 
Q Bow often does that ge out to the members? 
A Two or three or four tímes a year, depending upor 
the budget that's established for the magazine. 
4 Q Any others that you can think of? 
A Well, there are occasions when we send out 
information as to newly licensed stations, there mailings 
to statioas of restricted lists. 


Q Wo. I am sorry. I am confining it to 


Li 
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Those are the kinds of mailings that will go 


out. And there may be a message that goes to the 


membership from the president's office on some particu- 


lar -- keeping them advised of copyright legislation, that 
sort of thing. 

Q You also testified yesterday about audits 
conducted by ASCAP accountants on the books of various 
licensees who had agreed to pay ASCAP a certain percentage 
of their income. Do you remember that? 

A Yes, I do. 

Q You said that ASCAP collected a lot of money as 
& result of those audits. In those circumstances where 
ASCAP collected money as a result of those audits, would 
it be normal for ASCAP to indicate to the licensee in- 
volved that if a satisfactory adjustment of the claim were 
not made ASCAP would institute litigation against them? 

A Well, it may come to that point. Most of 

' those audits are settled as a result of showing the 
licensee what the audit claim is. Getting his side of the 
Story. If there is a differenca of opinion, it might 
be necessary to visit the station, have discussions on the 


t 
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audit, eventually settle and have some terms on the settle- | 
ment. 

Wow, I said that X ala mention a large sum of 
money that comes in in the audit claims, but there is 
a considerable expense also in performing these audits. 

THE COURT: I think we are getting off the 
track. All I understood Mr. Hruska to ask you, Mr. 
Marks, was whether you usually threatened suit when- 
you wrote to a licensee and told them they owed you sone 
money. 

MR. HRUSKA: I didn't say threatened; I said 
indicated the prospect of litigation in the event the 
matter could not be settled peacefully. 

TUE COURT: What doyou include in your form 
letters, No. 1? 

THE WITNESS: well, I don't think that tha 
audit situation, the audit collection situation is really 
a normal situation, your Bor-r. There is no point in 
threatening suit st that point. It is a question of — 

THE COURT: Then am I correct in saying the 
answer to the question i» that you don't? 

THE WITNESS: Unless you come down to a point | 


_— 


"Utere you want -~ 


THE COUNT: Wo, right at *ha beginning, he 


I- 
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THE WITNESS: Oh, if it is at the beginning, 
at the outset, then no, no, that is right, we don’t. 

HN. os: I meant anywhere in the chain. 

THE COURT: It seems to me obvious that . 
you may have to under some circumstances, and I don't 
really understand that I get very much from all this. 
I suppose the answer is that ín some instances you have to 
apply more pressure than in others, but in general I 
8 that they are being settled, is that it? 

THE WITNESS: Yes, your Honor. 

MR, HRUSKAs Thet is what I wanted to 
bring out, your Sonor, that these vere settlements. 

Q You talked about Mr. Dean designing the 

ASCAP survey or an ASCAPeurvey in 1955. Prior to that 


did ASCAP conduct surveys that were designed by other 
Yes, yee, there cere surveys prior to that 


Do you know how far back in years those: 


@urveys went? 
A Well, my recollection is that up to — you 


-new when the society got started in 1914 there was very 
little, if any, money coming ir, and it took a long time 


i 
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before a body of any considerable songs came into it so 
that it wasn't feasible to have a survey at that point of 
' time. In fact, radio was just developing, and the writers 
and publishers classification committees would meet and ! 


i 


assign rankings to the members. Certain members were in | 


certain classes. 

It wasn't until some time in the '40s, I 
think, and maybe early ‘503, that the surveys began, probabl 
in the °40e; maybe earlier than that, as radio took hold, 
network radio. 

TER COURT: Would this be a good point to 
break? We are right at the witching hour. 

MR. HRUSKA: Fine, your Honor. 

NE THE COURT: I heard what you said about 

F difficulties of cross examining on some material, buat 
f would like you to bear in mind that I would very much 
prex.. to have you complete your cross examination of Mr. 
cke tomorrow, if that is possible. I don't favor the 
Yew of breaking up cross examination. I am sorry we `` 
kad to do it in the case of Miss Preston but we couldn't 
avoid it. So I hope we can finish it up. 

All right, gentlemen, I will see you tomorrow 
morning. 

(adjourned to May 31, 1973, at 10:00 a.m.) 
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